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Jack FP. Schwebel 

In November of 1955 I sold that company to 
J. P. Stevens & Company, and tnat company became the 
industrial fiber glass fabrics department of J. P. Stevens. 
l remained with Stevens for five yea as sales manager of 

industrial glass fabrics department, and in July, 
left Stevens to join with Ray Clark in organizing 
Clark-Schwebel Fiber Glass Corporation. 

I originally was executive vice-president of 
that company, and on Mr. Clark's passing in 1964 I became 
president and retained that position today. 

Schwebel company, I understand, was a 
manufacturer of fiber glass? 

Yes, we had fiber glass fabrics contract woven 

plant in New Jersey. 

Is there a distinction, was there at that time 
between what is known as industrial and fabric fiber glass 
fabrics? 

Yes. 


Were you involved in both areas at that point of 


No, I was involved oniy in industrial at that 


So J. P. Schwebel & Company was involved only in 


industrial fabrics? 


SOUTHERN DIS’ + ICT COURT REPORTERS S. COURTHOUSE 
FOLE JARE, NEW YORK \ co 7.4580 


602 


Schwebel-direct 
Correct. 
When was J. P. Schwebel & Company founded? 
In 1952. 
Solely oy yourself? 
Yes. 
You then were its principal officer and operating 
individual? 
A Correct. 
Q In 1955, I believe you testified, J. P. Stevens & 
Company acquired your company, J. P. Schwebel & Company? 
A Yes. 
9) And th? yecame the industrial fiber qlass 
division of J. P. Stevens? 


A We called it department. 


Q From that point of time while you were associated | 


with Stevens did you have any responsibility or any involve- 
ment other than in the industrial area? 

A None whatsoever. 

Q No contact at all whatever with decorative 
fabrics? 

A None from a business viewpoint. 

Q What other: viewpoint is there? 

A Contact? I knew the people who were in the 


decorative department, but I had no responsibility or 
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Schwebel-direct 
activity in it. 

Q But you had contact with the heads of the 
decorative department? 

A No, not directly, other than socially. 

Q Just on a social basis? 

A Correct. We reported to the same higher 
executives of the company. 

Q Can you identify Mr. Raymond Clark for us? 

A When I got to know Ray Clark he was executive 
vice-president of a privately held company called Hess- 
Goldsmith. That was in the late 1949's, and subsequently, 
as I have stated, in 1960 he and I joined together to form 
Clark-Schwebel Fiber Glass Company. 


Q Had you had discussions with Mr. Clark prior 


to 1960 about the formztion of your own company? 


A Yes. 

Q What reasons were behind your decisions with 
Mr. Clark to form your own company ? 

A Well, there were several. We felt that the 
fiber qlass industry, which had essentially begun and had 
its inception in the postwar years had reached the stage 
where a firm that would be wholly devoted to the fiber 
glass business as compared to the firms that were in the 


business in large measure at that time who were primarily 
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large diversified textile companies makina a complete range 


of textile vroducts, that such a company highly specialized 
in the fiber glass business would have a distinct marketing 
advantage, that if we were to build a plant which was 
designed, equipped, and engineer specifically and solely 
for fiberglass, which had never been done before, that we 
would have a manufacturing advantage. 


And, lastly, of course, we felt there was greater 


opportunities from the standpoint of our own future financial 
careers in owning and operating our own business than being 


employees of Burlington and Stevens, as we were at that tiie. 


9 Because Burlington and Stevens being quite large 


corporations -~ 

A Not because they were quite large corporations, 
but because I think there is a natural assumption that 
the potential of any financial success is greater in an 
independently owned company, Or a company in which you 
have significant equity than you are likely to have in any 
company, small or large, as an employee. 

.@) So, in essence, you and Mr. Clark staked out on 
your own? 


A Precisely. 


Q Can I assume, then, from your testimony that the 


defendant Clark-Schwebel is a solely-owned or wholly-owned 
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industrial 


very little contact or authority over irc inc, so 
I would hesitate to tell vou what the rat of purchases 
were because it would be speculative. 

0) I don't want vou to quess. T£ vou know, 
vou can tell us. If not, you dow't know. 

\ Not while I was at Stevens I don't l:now. 


(9) While you were at Clar’-Schwehbel. While 
vou were at Clark-Schwebel. Excuse me, 

During the period then from incention of 
our companvl from 1961 -- 

a) To 1966. 

\ We founded the company in 1969 but were not 
into nanufacturing, from 1961 to 1965, during those fiv 
years, our purchases were fairly evenly divided on 
a dollar volume basis between Owens-Corning and Pra, 


with a nossibilitv of a little bit larger share in 


dollars to Qwans-Corning because tie male i Line of 
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fibers. 

Q That would encompass both decorative and 
industrial? 

A It was on a fiber basis, rather than a marketing 
basis and it encompassed rayon, nylon, acetate, viscose, 
things of that order. 

Q Did the synthetic division of J. P. Stevens 
encompass decorative fiber glass: fabrics? 

A Yes. 

Q Did it encompass industrial fiber glass fabrics? 

A Yes, sir. 

Q You already testified as to your relationship 
with Mr. Nordheim. Was it your testimony Mr. Nordheim 


was principally involved in the decorative area? 

A Solely. 

Q During your period of time at J. P. Stevens, 
from 1955 to 1960, aside from Mr. Hackett, who were your 
other immediate superiors, if any? 

A Mr. Sokol, who was also a vice-president, but 
was head of the synthetic division, and, of course, 
indirectly the higher officers of the company. But I 
had relatively little contact with them. 


Q For the period 1956 through 1960 did you have 


occasion -- this is while you were with J. P. Stevens =< 
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th a representative of your com>>titor companies, 
representatives of Burlington Industries or 
e, United Merchants, Exeter, any of these 
you have testified to? 

Yes, Sir. 

On what occasions would you meet these people? 
be on social occasions? 


No, I would characterize them more as business | 


Would they be at trade association meetings? 
MR. TOPKIS: Excuse me, your Honor, is there 
for this playing around? We all know, we 
it in our opening statements, that there was 
nq engaged in by these companies and we conceded 


ely. We have conceded it repeatedly. Et don*t. j 
| 


| 
ason to waste time on it. 


THE COURT: That was with respect to industrial? | 
| 


MR. TOPKIS: To industrial, exactly. 
THE WITNESS: Only. I aded the word "only." 


Your testimony would be in response to questions | 
: | 
this time, Mr. Schwebel, not to Mr. Topkis. | 


THE COURT: Let's not take up unnecessary time. 


| 


Go ahead. 


For this period 1956 to 1960 with the help of your 
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l ; so 
ms14 Schwebel - direct 
counsel's statement you did occasionally meet with these 
| 
Po representatives to discuss price fixing? Is that 
1 *» 
correct? 
5 e ° 
i Yes, sir 
6 
) - ‘ . | 
QO When was the first meeting or discussion or 
} 
4 ‘ P | 
conference that you had with a representative of com- | 
| 
8 , 
petitors with respect to price fixing? 
9 4 ae 
A Some time in 1956. I cannot tell you the 
10 
dates. 
: 1] cal eee > 
- 0 Where would that have occurred? 


recall. 


don't 


did that occur? 


How 


14 
A Well, it was a lunzsheon that Ray Clark; Eric 


and I had. I don't recall who initiated the 


Weiss 


16 
luncheon, but, nevertheless, the three of us were there. 


17 
Q Eric Weiss, Ray Clark and yourself? 


Yes. 


being from -- 


Wel1ss 


Eric 


Mercnants. 


United 


You don't recall who initiated it? 


No; I don’t. 
i 


Where did this luncheon meeting occur? 


I don't remember. 


Tell us everything thac was discussed at 
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time, Mr. Schwebel? 

A Well, sir, to tell you ew erything that trans- 
pired in a luncheon conversation 18 years ago would be 
thoroughly impossible. 

Q Limit the question to everything that was 
discussed at that luncheon meeting about fiber glass 
fabrics price fixing? 

A There was nothing discussed about fiber glass 
fabrics price fixing at that that meeting. 

Q There was nothing about price fixing at all 
discussed at that meeting? 

This was, I would say, a preface to what eventu- 
ally came to that. 

Q Was this meeting for the purpose of setting up 
another meetina, Mr. Schwebel? 

A The purpose of the meeting, if the Court will 
allow an extended answer, because I cannot give it to you 
in two words, was simply that until 1956 when Burlington 
acquired Hess-Goldsmith and Stevens acquired my small 
company, the only company of any size in the industrial 


fiber glass fabrics business was United Merchants. 


The competition in the industry was predatory, to say the 


least, so severe that it was impossible for small companies 


to sustain life United Merchants, of course, being a 


rar NEW Y 
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16 Schwebel-direct 
larger company, could sustain perhaps their loss for a 
more extended period of time than the independent companies, 
and I can say that a prime motivation that caused me to sell 
my company to J. P. Stevens, which really wasn't 
preference or desire, and I believe the primar‘ z:ason 
that caused the Goldsmith family to sell to Burlington, 
was the extremely unprofitable price situation in the 


business at that time. 


Therefore, the thrust of the meeting with Mr. 


Weiss at that time was simply to communicate to him that 
now that Burlington and Stevens through acquisition were in 
this business and had equal financial strength with United 
Merchants, that perhaps the time had come to do something 
to avoid the destructive marketing practices that had 
existed in the business and we simply wanted to get a 
reaction from Weiss at that point as to whether he viewed 
the context of the business as being different and signifi- 
cantly changed by virtue of the fact that Stevens and 
burlington had entered the business. 

And to the best of my recollection, Clark and I 
came away -- at least I did -- with the impression that 
this was something that Weiss was going to consider very 
seriously, and there was no further discussion, and there 


certainly was no discussiong relating to specific price 


SOUTHERN DO'S ICT COURT REPORTERS 
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fixing at that point. 

Q Is it accurate to state that you and Mr. Clark 
were sounding Mr. Weiss out about a possi dle arrangement or 
understanding among the three of you? 

A In the broader sense we wanted to find out was 
there some basis to restore some reasonable stability to 
the industry. I don't think we knew or conceived of 
how to accomplish it at that point. It later evolved, of 
course, as you well know. 

Q Mr. Weiss indicated that he saw no objection 
to 

Well, there were no specific proposals that I 


recall put forth to him to object to. We were merely 


having a lunchon to reassess what does the industry look 


like, where is it heading, how does the entry of companies 
with significantly greater financial backing affect the 
very unhappy situation that everybody had, including Weiss, 
who was very displeased and was under, I gather, consider- 
able pressure from the management of his company because 
of the unprofitability of the fiber glass department of 
United Merchants. 

9) Everyone was pretty much displeased with the 
situation in the fiber glass industry? 


A Yes. 
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Was this limited to industrial? 

Yes. 

Were any of these motivating reasons that you 
testified to for getting together to fix prices also 
present as to decorative fabrics? 

A I don't know. I had nothing to do with 
decorative fabrics in my entire career and I had no way of 


knowing whether decorative fabrics were more profitable 


or less profitable and I had no interest, and Clark and I 


never discussed decorative fabrics, Weiss and I never 
discussed decorative fabrics. 

I was not given any information on 2h a They 
well recognized that it would be totally fruitless to 
discuss decorative fabrics with Jack Schwebel, who had 
nothing to do with it at J. P. Stevens. 

Q Your testimony is that you never discussed 
decorative fabrics with Mr. Clark is confined to this 
luncheon meeti.ig? 

A. No, until the period after we went into business 
and determined that we would then go into decorative 
fabrics, I said, I knew little about it. 

9 What did Mr. Clark know about decorative fabrics? 

A Well, in the earlier years he had been with 


Hess-Goldsmith and Burlington. 
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Q So he did have some involvement in decorative 
fabrics prior t1960? 

A To the extent that somebody who was in cnarge 
of that division reported to him as an executive vice~ 
president of the company. 

Q And Mr. Weiss, I think you already testified, 
had some involvement, his company was als involved in both 
uecorative and industrial **brics? 


A Well, I cannot | sertain of the time period. 


11 


9°. 


&) 


SOUTHERN Dif 
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Schwebel - direct 
you testified - 
words, we were talking about this a little 
bit in the context of 1965 luncheon. 
That was the first year of our time period. 
I cannot testify as to whether United Merchants 
was or wasn't in the decorative business in 1965. 
just don't know. 
Q But you do know that for the significant porticn 


of that time you indicated that they were? 


No, sir, I am not sure. I mean I know that United | 
Merchants was in the deccrative business when my company, 
Clark-Schwebel, in 1961 entered that business, and we were 
assessing who were the competitors. Prior to that time 
I couldn't in 1974 -- perhaps I did know the answer yes or 
no at that time, but as of today I have no recollection of 
my knowledge of it. 


Q In or about 1965, surroundiny the time you had 


this luncheon meeting, whenever that was, did you have any 


discussions at all with anyone concerning the decorative 
area and motivating reasons why decorative fabric prices 
should be fixed? 

None whatsoever. 

At Stevens during this period of time when you 


went to this meeting, who was in charge of decorative 
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John Wilson. 


Who were his subordinates? 


I don't know. 


company. 


it would refresh my recollection. 


Q 


ask you, Mr. 


A 


0 


accurate, you attended this luncheon meeting while you were 


If I could give you names I wouldn't have to 


Schwebel. Do you know? 


I don't know, sir. 


I had very little involvement 


If you can give me some names perhars 


If my recollection of your testimony is 


an employee of J. P 


A 

Q 

A 

Q 
Merchants? 

A 

@) 
yeu had a 
who was a 

A 

e) 


A 


Yes. 


And Mr. Clark was an employee of Burlington? 


Yes. 


Stevens; is that correct? 


And Mr. Weiss was an employee of "Inited 


Yes. 


Subsequent to that meeting, what was the next time 


meering, conversation, 


conference, with someone 


competitor regarding price fixing? 


What was the next time? 


Yes. 


I'm sorry, 
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I couldn't tell you. 
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because you tend to remember the opening of a situation, 
there were meetings, as is public knowledge, during 
that five-year period, but it would be an impossibility for 
me to catalog them for you by one, two,three, four, 


over a period of five years. 


Q How mny, approximately, were there all told? 


I would guess two dozen. 


Q Who were the principal -- 


A And that's the wildest guess of something that 
transpired fifteen to twenty years ago. 
Your memory is really not quite accurate enough 
to give us the details, is it, Mr. Schwebel? 
The detcils of how many meetings were held in 
that five-year period? 
And who was there? 
I kept no record; I don't remember. 
Doyou recall who attended these meetings? 
Representatives of the various weavers of the 
industrial fiber glass fabrics. 
a) Who were they? 
Well,there was -- by company 
individual? 
Q Individual and company. 


I usually attended on behalf . P. Stevens; 
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Ray Clark usually attended on behalf of Burlington; 
Weiss for United Merchants. 
Later on, in other words sometime past the 
initial meeting that I have described, Bob Spoerl of Exeter. 
For the moment, sir, I can't recall any 
additional. 


@) Mr. Gusman? 


aN If I were available Mr. Gusman didn't attend. 

Q So you both wouldn't go? 

A No. 

Q If you weren't available, Mr. Gusman would go in 


your stead? 
A I think that may have happened on rare 


occasion, but I couldn't identify particular meetings. 


Q It happened on at least one occasion, thought, 


A I believe so, 

Q Were there any other employees of J. P. Stevens 
in this period of 1955 through 1960 that attended these 
meetings? 

A These meetings? 

Q Mr. Schwebel, the meetings, these two dozen 


meetings, approximately the two dozen meetings you referred 


to? 
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Nobody else from J. P. Stevens attended 


those specific meetings. 


0 Do you know a man named Charles Travis? 


Yes, sir. 


@) Who is Mr. Travis? 


A When Ray Clark resigned from Burlingtonto join 
in forming Clark-Schwebel, Travis was appointed 


substantially -- I don't think with the same title, but 


appointed to succeed Clark in charge of sales >: ndustrial 


glass fabrics at Burlington. 


) Have you ever met Mr. Travis? 
| 
A Yes, sir. | 
, | 
(0) Do you recall when you first net Mr. Travis? 
A I met Mr. Travis t:e first time when I was 


associated with J. P. Stevens, and he was not in the | 
fiber glass business; he was with Burlington in their 
synthetics division manufacturing industrial fabrics of | 


yarns like rayon, nylon, polyester, etc., for industrial | 


applications. 


Q Did Mr. Travis attend any of your price fixing 
meetings? 
A After 1960, after Clark left Burlington, he sort 


of assumed the role. 


Q After 1960, who attended on behalf of Clark- 
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Schwebel, you or Mr. Clark? | 

A Either of us. 

Q Either one? 

A Yes. 

Q And at this time you had become familiar with 
the decorative area, isn't that true? 

A No. 

q You hadn't? 

A No, wedidn't go into the decorative business | 
until the beginning -- the end of 1961 or the beginning 
of 1962 -- and these meetings pretty much were petering 


out at that point. 


9) At which point? 
A "6L = "G2, You know, early in-'62. When 


you say go into the business, to the best of my recollection} 
sir, we hired Mr. Nordheim in around December or January -- 
December 1961 or January 1962. Now, it took time, 
obviously, to organize a decorative division. It took 
Nordhim time, it took the plant time to understand what 

he wanted to produce, to produce trial quantities, etc. 

So it wasn't until sometime in 1962 that we became even 

a minor factor in the decorative fabric business, and I 


made no attempt to try to become an expert overnight in 


the thing. We had hired what we understood to be one of ene 
| 
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most highly experienced and capable people in that business, 
and he had the responsibility for it. I wouldn't claim to 
be expert today in the decorative business, and thirteen 
years have transpired. 

(2) Mr. Schwebel, you have been able to pinpoint a 
luncheon meeting in 1956 with Mr. Weiss and Mr. Clark. 
Is it your testimony that you cannot recall when the next 
meeting was? 

A That's correct; sir. 

1) Did you have any conversation on the telephone 
with anyone concerning maintaining or stabilizing prices 
fiber glass fabrics? 


A I have no recollection of a specific telephone 


‘@) Any telephone call subsequent to this luncheon 
meeting? 
A To arrange the second meeting or on the subject 


of -- or eventual price -- or eventual telephone conver- 


sations? 
Q Either one, Mr. Schwebel. 


A There were telephone conversations relating to 


pricing of industrial glass fabrics during the period of 


1956 to 1960, yes. 


9) With whom? Between whom? 
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Between the same people who attended the meetings. 
Did you participate in these telephone conver- 
sations? 
On occasion. 
Who did you speak with? 


Sometimes I spoke with Ray Clark; sometimes 


with Eric Weiss; sometimes I spoke with Bob 


Anyone else did you speak with? 


I can't recall anyone else, no. 
THE COURT: We will adjourn now until two 
o'clock. 


(Adjourned to 2:00 p.m.) 


SOUTHERN DIST'HICT COURT REPORTERS, U.S. COURTHO 


6 


10 


1] 


622 


» 
re 
tj 
v2] 


OON SESSION 
(2.06 p.m.) 
(Jury in box.) 
JAC KR P. SCHWEBEL , resumed. 


DIRECT EXAMINATION (Continued) 


BY MR. ATLAS: 


Q Do you know a man named Roland Rowley? 

A Yes; Six. 

a) Who is Mr. Rowley? 

A He is in charge of our industrial fiber glass 


in the Midwest, working out of Marion, Ohio. 


10) Is that presently? 
A Yes. 
Q From the period 1955 or 1956 to 1966 do you know 


where Mr. Roweley was located? 

A Yes, sir, from 1956 through some time in 1960 
he was a salesman for Burlington, and then soon after we 
formed Clark-Schwebel he joined Clark-Schwebel in the 
same capacity. 

0) After the formation of Clark-Schwebel was he 
involved at all in decorative fiber glass fabrics? 

A No, not at all. 

Q Did you ever have any discussions with Mr. 


Rowley concerning an agreement to stabilize or maintain 
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the prices of fiber glass fabrics? 
3 | A I don't recall any specific conversation of that | 
Ps nature, Mr. Atlas, but I think that Mr. Rowley was aware 


of the situation prevailing in the industrv at the time. 


Q How do you know that he was aware? 
A Weia, I recall that at the time the matter came 
8 ; : : 
to “~ne -- a prior matter relating to Owens-Corning 
9 ; | 
actually came before a grand jury in Cleveland, Rowley 
10 was called to the grand jury to testify, although I believe | 
i in the end they never did ask him to actually testify, 
| 
9 | 
_ \! and I just have this general recollection that he knew 
s what the subject was about at the time. 
14 ee | 
Q Are you finished? | 
15 || A ¥ ; 
es, sir. 
B | aL , 
- | Q That was in connection with the fixing of prices 
M ! of fiber glass fabrics? 
18 | 
A Amont other things. 
19 | Q What were the other things? 
20 A Oh, I think that the actual investigation in 
2 \| , feted 
at H its origin commenced in order for the Government to deter- 
22 =| : P p oe 
I} mine whether Owens-Corning was living up to the terms of 
23 || ; . 
a consent decree that it had signed with the Justice 


Department many years before and was really was unrelated 


to the weaving business. 
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Is that the extent of your recollection of 
discussions had with Mr. Rowley in connection with price 
fixing? 
Yes, sir. 
Do you know a man named Joseph Ott? 
I know his name, but I'm not sure that I ever 


personally met him. 


he involved In the fiber glass industry? 


He was, at least during part of the time period 


you are referring to. 
Q Which time period was that? 

Well, in other words, he was in business in 
the industrial glass fabric weaving business in a small 
way subsequent to 1956, but I'm not certain as to whether 
he was still in that business in 1966. 

Was he involved at all in the decorative side 

fiber glass industry? 

To the best of my knowledge, no. 

What exactly did Mr. Ott or his company do? 

They wove a limited range of industrial fiber 
glass fabrics which they sold in competition with Burlington, 
Stevens, United Merchants, others, in a plant some place 
in New England. 


Q You have previously identifief for us, Mr. 


625 


ms4 Schwebel-direct 
Gusman, as your assistant at J. P. Stevens and as your 
successor after you formed Clark-Schwebel? 

A My successor at Stevens, correct. 

Q Did you have occasion subseq” to 1956 to 
discuss the question of price fixing of fiber glass fabrics 
with Mr. Gusman? 

A Of industrial fiberglass fabrics, yes, sir. 

When was the first time you had a discussion 
with Mr. Gusman? 


I cannot recollect this precise first conversa~ 


Did you often have conversations with Mr. Gusman 

concerning that subject? 

A Yes. 

Q Was Mr. Gusman, as as you were concerned, 
intimately involved with what j were doing at that time? 

A Yes, sir. 

Q Did you ever authorize Mr. Gusman to attend 
meetings with competitors in place of yourself? 

A Yes, I did. 

Q Did he ever attend any meetings without having 
checked with you first? 

A Not that I know of. 


Q After having attended a meeting with competitors 
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to discuss price+ would he report back to you? 
A Yes, sir. 

Would he put those reports in writing? 

I don't recall any written reports. 

You don't recall ever having seen any written 
reports? 


A No. 


Q Do you recall what he told you about any meetings 


taat you had not attended? 


MR. TOPKIS: What difference does this all 


THE COURT: I hope we are not going to spend 
all this time on industrial fiber glass. 

GO aheac 

THE WITNESS: Would you repeat the question? 

(Question read.) 

No, I am sorry, I don't. 


No recollection? 


After the formation of Clark-Schwebel did Mr. 
Clark attend any meetings that you did not attend? 
THE COURT: To your knowledge. 
A I don't remember any specifically, Mr. Atlas. 


Q You don't remember any that he attended without 


you being there? 
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A That is correct, I don't. 
Q Did you or Mr. Clark ever authorize Mr. Duff to 


attend such meetings? 


A No, sir. 

Q Never did? 

A Not to the best of my recollection. 

Q You testified earlier about a luncheon meeting 
between Mr. Weiss, I believe it wes, and Mr. Clark. Was 


that at the St. Moritz Hotel? 
A You're referring to what I described this morning 
as the first meeting? 


2) You described a luncheon meeting? 


Ny I said then, I must repeat, I just don't remember | 


where that meeting took place. 
Q Do you remember having attended a meeting at 


the St. Moritz? 


A Yes. 
Q What was the subject of that meeting? 
A The same subject that we were discussing with 


Mr. Weiss and Mr. Clark or a number of occasions over a 
period of a number of years, pricing of industrial fiber 


glass fabrics. 


Q Do you recall who was present at that meeting? 
A Well, you asked do I recall having lunch with 
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these other two gentlemen at the St. Moritz. 


Q 


it to be. 


and Mr. 


A 


fe) 


If that was your unde ‘standing I don't want 


You testified to a lunchon rm-veting with Mr. Clark | 
Weiss? 

The first meeting in 1956. 

That is the first meeting you recall? 


¥OS. Bis 


I am asking you now, at the meeting that was 


held at the St. Moritz who was present? 


A 


that I described this morning in i956, but some time between 


1956 and 1960 with Mr. Clark and Mr. Weiss at the St. Moritz. 


Q 


A 


A 


t recall having a lunchon, no, the first luncheon 


The same two people? 
The same two people, yes, sir. 
What was resolved at that meeting? 


I have no idea at this stage 15 years later. 


You did eventually agree upon a method of fixing 


Yes, sir. 
How was that to be accomplished? 


Well, it was accomplished in that we reached a 


general understanding that if one of the weavers would 


issue a published price list on the range of industrial 
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fiber glass fabrics that the other mills within a reason- | 
a able time period thereafter would also issue a price 

1 | list which would be generally competitive in price level 
A to the one initially issued. 


Q Was any particular mill supposed to assume the 


ae lead in establishing a price? 
8 A Oh, I think on one occasion or more Burlington 


9g did so; perhaps on another occasion Stevens; et cetera. 


10 | I don't think there was anv standard procedure which 


ll assigned that responsibility to one mili time after time. 
12 Q And these agreed-upon price lists would then be | 
13 | distributed among the competitors? 
14 1 A Well, in actuality you were mailing out 
15 || thousands of copies to industrial fabric users all over the 
16 | country, so it took no effort for any mill to find out 

| 
7 | what any other mill was publishing as its prices. 
18 | Q But Burlington :%4 Stevens would receive copies 
19 } of Clark's price lists and vice versa? | 
20 A Are we talking about the period Clark-Schwebel 
21 | was in business? The meetings I am describing were when 
22 | I was working for stevens. 
23 Q Assuming that it was Burlington that initiated 
2A | the price list, would that list then be forwarded to 
2 || Stevens? 

| | 
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A Well, we certainly received copies. Whether 
we received it directly from Burlington I cannot recollect, 
but it was immaterial. 

0) You got the copy of the price list? 

A So many thousands were distributed that it was 
a very simple procedure. 

Q In connection with this treatment, this under- 
standing that you had, what efforts did you undertake, sp 3 
any, to police this agreement, to check that everone was 
complying with it? 

A Well, the only time the question would arise as 


to whether there was adherence to it waws if a customer in 


his natural attempt to get 2 lower price from a supp!.er 


than he is initially being quoted would make the claim, as 
many customers are prone to do, that he can buy it more 
cheaply elsewhere, an! if we seriously believed that he 
was telling a story that seemed reasonable, we would 
endeavor to check the veracity of his statement. 


0) Jith your competitors? 


Yes, siz. 
QO Mr. Hackett and Mr. Sokol were your superiors 
at Stevens and were advised of these price fixing 
activities? 


A Tney were generally aware of them. 
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Q Were they told by you? 
A Yes. 
Q Do you recall a meeting at the Berkshire Hotel 


with respect to this price fixing agreement? 


A Yes, sir. 

Q Who was present at that meeting? 

A Clark, Weiss, Gusman, Spoerl. 

Q Do you know when that meeting was to the best of 


your recollection? 


A Well, it was some time subsequent to, I would 
say between -- either in 1961 or 1962. 

Q This was after the formation of Clark-Schwebel? 

A Yes, sir. 

Q Is it accurate to state that this price fixing 


agreement continued beyond the formation of Clark-Schwebel? 


A very modestly thereafter. 

Q It did continue thereafter? 

A Yes, sir. It collapsed. 

Q You continued to perticipate in it? 

A For about a year. 

Q Mr. Spoerl was there on behalf of Exeter Manu- 
fnckuetau 

A Yes. 

Q And Mr. Weiss was there on behalf of United 
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Merchants? 
A 
8) Mr. Gusman represented J. P. Stevens? 


A Yes, sir. 


And you and Mr. Clark represented Clark-Schwebel? | 
Correct. 
Q Mr. Schwebel, do you recall antoher pricing 
meeting at the Murray Apartments? 
Yes, sir. | 


| 


Is that subsequent to the meeting at the Berkshire 


I don't know. 


Can you tell me what was discussed at the meeting 


Berkshire Hotel? 

MR. TOPKIS: All of this is set forth in a 
Government information which was filed against Mr. Schwebel 
and various other defendants. It was there said that 
there were meetings also in Bryant Park, at the Murray 
Apartments, and so on. Are we going through every one? 

THE COURT: Are you going to offer that in 
evidence? 

MR. TOPKIS: I certainly propose to, yes. 

MR. ATLAS: You propose to offer the Government 


information in evidence? 
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MP. TOPKIS: I certainly propose to, yes. 

MR. ATLAS: You propose to offer the Government 
information in evidence? 

MR. TOPKIS: sheutweatal 

THE COURT: Do you want to have Mr. Schwebel 
identify it? 


MR. TOPKIS: BY all means. 
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Q Mr. Schwebel, your counsel has handed me a | 
document -- | 
MR. TOPKIS: I am not Mr. Schwebel's counsel, but | 


we are good friends. 


Q Okay. Your good friend, Mr. Topkis, has given | 
me a document premarked as Defendant's Exhibit “S50... I 
would like you to look at it and tell me if you can identify 
a 
MR. TOPKIS: I will stipulate. It is the 
information which government attorneys duly authorized by 


the Attorney General of the United States filed in this | 


court. 
Q Will you answer, Mr. Schwebel? 
A Repeat the question. Can I identify this? 
Q Yes. 
A Yes. This is the information that was filed 


by the United States Governnent. 

Q Who were the defendants in that action brought 
by the United States Government? 

A I will be glad to read it. Burlington Industries, | 
Incorporated, Clark-Schwebel Fiber Glass Corporation, 
J. P. Stevens & Company, Incorporated, United Merchants 
& Manufacturers, Incorporated, Exeter Manufacturing 


Company, Incorporated, Coast Manufacturing & Supply Company, 


SOUTHERN OIS7 CT COURT HF PORTERS “OURTHOL 


635 


l | MD 2-2 Schwebel - direct 
2 | Incorporated, Raymond F. Clark, Jack P. Schwebel, Harry 
. | F. Goldsmith, Robert E. Spoerl, and Irwin J. Gusman, 
4 | MR. ATLAS: At this time, with the consent of | 
| 
' | Mr. Topkis, I wouldoffer this in evidence. 
6 | MR. TOPKIS: No objection, your HOnor. 
2 THE COURT: Received in evidence. 
8 


(Plaintiff's Exhibit No. 866 was received in 
evidence.) 
ey Q Now, Mr. Schwebel, the meeting which was held in 
Il the Rerkshire Hotel with Mr. Clark, Mr. Gusman, and Mr. 
Spoerl, you discussed at that meeting the mechanics of the | 
price fixing; is that correct? 
” | A I don't think we discussed the mechanics bec: use 
the mechanics had long since been in operation. 


a) What were you discussing? 


yan | P yee 
A Current price levels, current market conditions, 


as a generalization. Now, I cannot elucidate to you the 


detail s of the discussion of some twelve years ago. 


9 } 
a | @) You can't really remember the details at this 


23 | ; , . P 
(@) Can you recall whether decorative fabric prices 


were discussed? 


They definitely were not. 
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2) That's the one aspect you can definitely 
remember? 

A I can tell you, sir, that there was never an 
occasion at any meeting with any competitor under any 
circumstance at any time that related to decorative 
fabrics or the discussion thereof. 

Q That's the one fact that you have no doubt about; 
is that right? 

A It's not the one fact. I think I have testified 
to many other facts, sir. 

.@) I think you have indicated that you attended a 
meeting at the Murray Apartments; is that correct? 


Yes, six. 


QO Who was present at that meeting? 


A To the best of my recollection, Bud Travis and 
Irwin Gusman. 

QO Is that Bua Travis the same as Charles Travis 
you talked about earlier? 

A Yes. 

Q Do you recall when that meeting was? 

A Either in 1961 or 1962. 

Q Do you recall what was discussed at that 
meeting? 


MR. TOPKSI: Your Honor, I tried to shorten this 
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952 


by offering the information. 
THE COURT: I will allow him to continue. 
A No, sir, I don’t recall the specifics of that. 
e) Do you reca-l if decorative fabric prices were 


discussed? 


A No. 
2) You are definitely sure about that? 
A Certainly, because neither Mr. Travis nor Mr. 


Gusman had any responsibility whatsoever in their respective 
companies for decorative glass fabrics, so there would be 
absolutely no point in discussing it. 


Q I thought it was your testimony earlier you really 
| 


| 


weren't familiar with the inner workings of the other 
companies. Are youtelling us now that you were aware of 

the avenues of communication at Burlington and J. P. 

Stevens at this time? 

A I would be glad to explain that. I testified this 
morning that {£ cannot tell you what prices were paid for 
yarn by my competitors because I had no access to the 
internal purchase orders or invoices of my competitors. 

I did not make the statement, Mr. Atlas, that I am unfamiliar 
as someone who has been in this business his entire life 

for 27 years, with the general organizational structure of 


the fiber glass business, and I reiterate to you that Mr. 


| 
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Travis has, to the best of my knowledge, only had 
responsibility at Burlington for industrial glass 
fabrics, and I can tell you with equal certainty Mr. 
Gusman has only had responsibility for industrial glass 
fabrics at Stevens. 

Now, that is something that is of common 
knowledge to thousands of people in the fiber glass 
indusy and requires no pipeline into J. P. Stevens or 
Burlington to acqure that information. 

Q But it would require a pipeline, wouldn't it, 
Mr. Schwebel, to find cut exactly what Mr. Travis talked 
to people about at Burlington and what Mr. Gusman talked 


to people about at Stevens? 


A When I was not there? 

Q When you were not there. 

A Not unless they told me. 

Q So you wouldn't know; correct? 

A No, your question was relating to a meeting I 


was attending. The- did not discuss decorative glass 
fabrics, Mr. Atlas, when I was present at a meeting at 


the Murray Hili Apartments. 


Q That's right. You testified that you specifically 


recall definitely they did not discuss decorative prices 


at that meeting, but you don't have knowledge about -- 


a. 
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MR. TOPKIS: That is not what the witness 
testified at all, and so I object to the question as a 
matter of form. It is an inaccurate recital of his 
testimony which has been repeated four times. 

MR. ATLAS: I will rely on what the transcript 
reveals as the answer to the question. 

MR. TOPKIS: Fine. 


THE COURT: Go ahead. 


Q Did you attend a meeting at Bryant Park? 

A I wouldn't call it a meeting, Mr. Atlas. 

Q What would you call it? 

A JT” a sense of the meetings you referred. to. 


I had a conversation with Bob Spoerl of Exeter one time 


in Bryant Park. 


Q Was that a chance meeting? 

A No. Bob Spoerl, whose home and business was in 
Exeter, New Hampshire, was in New York City. He didn't 
have a place to hang his hat, so to speak. He called me on 


the phone and said, "Can we get together for a while some 
time today?" It was a nice day, spring or fall or summer, 
the weather was fair y good. I said, "Where are you now?* 


ile said, "Across the street from the Public 


Library." 
I said, "Stevens' office is only two blocks away; 
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I walk over and I will meet you in Bryant 


Was this a matter of urgency that Mr. 


I think 


You tell 


you 


you 


about? 


When he telephoned? 


At 


that he told 


practices 


OL 


me 


this meeting, 


late in pricing 


fabrics business. 


0) 


respect to the 


would say 


Did you have any discussions at that time with 


you attend a meeting 


No, we did 
Did 
Well, I had 


a hum red 


in Bryant Park. 


not. 


to one hundred fifty times a year, 


was that he 


decorative 


would have to ask 


Mr. Spo 


me what Mr. Spoerl told ye". 


at this conference, 


in the industrial fiber gl 3s 


fabric business? 


at the Cheers Restaurant? 


lunch at the Cheers Restaurant I | 


because that restaurant was directly across the 


my otfice 


had lunch 


a) 


at 


if 


So, 


No 


J. P. Stevens and was the ordinary 


something else 


you rec>ll a meeting or a conference or a lunch 
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lunch many, 
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t 


didn't come 


up. 


many times 


s 


IURT HOUSE 


eon 


Spoerl 


erl that. 


at this get- 


| 
The only thing of consequence that I can remember 
| 


was very upset with Gusman's 


strect from 


place that we 


at Cheers. 
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= 3 that you had at the Cheers Restaurant where you discussed 


fiber glass fabric prices with competitors? ° 


I don't recall the specific meeting, Mr. Atlas, 


but I would feel out of the best of my memory that there 
may have been at least one such meeting with competitors 


at Cheers. 


Q Do you have any specific recollection of a 
9 
meeting? 
10 A No, I don't, sir. 


1] Q Are you familiar with a restaurant called the | 
French Shack? 
A NO, I'm not. 
Q Are you familiar with a restaurant called the 
Town House? 
A No, sir, I am not. 
Q Do you recall any other meetings that you 
attended with your competitors to discuss the fixing of 
prices in the fiber glass fabric industry other than what | 
| you have already testified to? 
2] } A No. I think there may have been more than one 
| 
meeting, let's say at the St. Moritz, it's possible we met | 
there twice or three times over a five-year period, but, as | 
2A ! I is adtacaved this morning, Mr. Atlas, the only meeting that | 


I can really focus upon was the first one in terms of its 
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content. 


@) You mean the luncheon meeting with Mr. Clark 


and Mr. Weiss? 


| A Correct. 
| 
Q But that one you don't remember where it was? 
| 
an A Not to the extent that I woudd be willing to 
8 | | 
| testify I know where it is. 
9 
(@) We won't want you to do that. If you recall where 
® aa | 
| St is, fines 
n | 
i} A No, I do not. 
12 || 
fa) Have you told us everything you remember about 
3 I ; 
\| these meetings? 
“4 | 
A I have told you everything of the general nature 
5 | : | 
of the meetings, Mr. Atlas. Obviously, I an recall minor 
16 P ; . 4 
bits and pieces out of context of various meetings. I 
17 , ; : , 
remember, for instance, if it means something to the Court 
18 | ; , : 
and to the jury, a discussion of the price of Style 181 | 
} 
19 |] ; F ies 
Ht in a 44 inch width with a volan finish. 
2 jj 


Why that sticks in my head I can't tell you, and 
| I don't think it has any particular significance, but this 
1 happens to be a style glass fabric bought by some pre- 

| impregnating companies in California, and I remember “at 


|| we once discussed tht particular style. 


@) As far as you are concerned, have you told m 


; . , ; ea 

|| and the jury each of ihe individuals, to the ~agk of 
i SOUTHERN DIS +. ICT COURT REPORTERS, U.S COURTHUUSE 
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O 
meetings? 
A 


se) 


A 


I had a meeting with Harry Goldsmith, 


the subject was, 


Fixing; 


Mr. 


Q 


Goldsmith 


at aid: at 


A 


Q 


recollection, 


A 


Did any 


I a€on‘t 
Now -- 


Pardon me, 


Six. I 
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Yes, 


recall. 


or even if it was 


Six. 


believe that on 


958 


- di.ect 


who attended these meetings? 


of the Goldsmiths ever attend these 


one occasion 
and -I don't know what 


related at ali to price 


but I do recall meeting and having lunch with 


Goldsmith at a restaurant on Broadway in the general 


Harry Goldsmith? 


textile area at one time. 
1 1) That's Mr. 
i 
A Harry Goldsmith. 


Do you ever recall having a discussion with Harry 


Yes, I do. 


No, sir. 


that time? 


Not that I 


Are you 


SOUTHERN O'S 


on the train coming to work one morning? 


Did you discuss decorative fabric prices at that 


Did you discuss the decorative fabric industry 


recall, 


ICT COURT REPORTERS 


sir. 


sure about that? 
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A I have answered it, that to the best o. my 
memory of a chance meeting on the New Haven Railroad ten | 
or twelve years ago I have no recollection of discussing 
decorative fabrics with Mr. Goldsmith. 

Q Do you recall when that was? 

A Oh, I would say it was in about 1961 or so, shortly 
after Clark-Schwebel went into business, at a time which I 
doubt that we were even in the decorative fabric business 
at the time. 

Q Mr. Schwebel, I show you Plaintiff's Exhibit 415 
for identification, and ask you if this refreshes your 
recollection at all as to your conversation with Mr. 

Harry GoHsmith. 

A I have never seen this memorandum. It appears 
to be an internal memorandum of Iless-Goldsmith. 

Q That*s right. 


A It is an internal memorandum from Mr. Goldsmith 


to Mr. Russell, and the subject is Clark-Schwebel, and 
he refers to -- 

THE CLURT: Are you offering it in evidence? 

MR. ATLAS: I will. 

THE COURT: I wouldn't read from it until it's bee 
received in evidence. 


MR. ATLAS: Okey. I will offer this in evidence 
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as Plaintiff's Exhibit 4515. 

MR. HARDISON: What is it? 

MR. ATLAS: An internal office memorandum I 
would like to use to help Mr. Schwebel recall his 


conversation with Mr. Goldsmith. 


| MR. TOPKIS: Then you don't have to offer it in 


8 | 
| evidence. 
9 | 
| THE COURT: You don't have to read from it. Show | 
10 | ; | 
it to him. 
\ 
li | ’ , , 
| Q Directing your attention to the fourth paragraph, 
12 || 
| does that refresh your recollection as to ycur conversaticn 
13 || } 
with Mr. Goldsmith? 
14 , : : 
A May I take the liberty of reading the entire 
15 || p f , 
‘ memo, which I have never seen, before I take it out of 
16 | : 
| context in the fourth paragraph? 
17 ! 
| Q By all means, Mr. Schwebel. 
18 
| A Shall I read the fourth paragraph you are 
19 ‘ 
referring to? | 
20 || . . : , 
THE COURT: No. Does it refresh your cla | 
21 || = 
A I don't remember having that specific aspect of 
22 : : , : 
this discussion with Mr. Goldsmith. 
23 ; 
THE COURT: Then it doesn't refresh your 
2 |i ; 
recollection. 
| 
25 
| THE WITNESS: I would asuume, your Honor, if he 
| | 
| SOUTHERN OIS' nicT COURT REPORTERS, U.S. COURTHOUSE 
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dictated this at the time it may have happened, but I 
have no recollection of it. 
9 M Schwebel, who is Mr. A. B. Trudgian? 
Trudgian was some years ago the general 
counsel of J. P. Stevens -- house counsel. 

Q Did you ever have any discussions with him about 
the price fixing agreement? 

I recall informing him of it. Whether it was in 
discussion form I don't remember the specific conversation, 
but I do recall writing to him on the subject. 

(a) Mr. Schwebel, I would like to show you Plaintiff's! 
Exhibit 327 for identification, asking you if you can 
identify it. 

A Yes. This is the memorandum I had in mind. 


9 What is that memorandum? 


A It is a memorandum from me to Mr. Trudqian 


in June 1957 regarding the general antitrust question. 


MR. ATLAS: I offer this in evidence. 
MR. TOPKIS: I object to it on the grounds it 
doesn't have anything to do with the issues we have before 
your HOnor will take a look at it, I think you will 


see that. It is not very significant one way or the 


other. 


THECOURT: Subject to connection with this case, 
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I will receive it. 
(Plaintiff's Exhibit No. 327 was received in 

evidence-) 

@) Who is R. M. Johnson? 

A I believe that Dick Johnson was in the 
administrative end of the synthetics division of J. P. 
Stevens in North Carolina when I was associated with 


Stevens. 


Q Did you say the synthetics division? 
A Yes, S22. 
Q Mr. Schwebel, I would like to show you Plaintiff's 


Exhibits 262, 266 and 281 for identification. I would like | 
you to identify them, please, if you can. 

A No. 262 is a memorandum that I wrote to my 
associate Ray Clark in May 1961 regarding decorative 
glass fabrics. 

No. 266 is a memorandum on the same subject in 
November -- it appears to be 1961. 

And No. 281 is a memorandum I wrote to Mr. 
Nordbeim on August 30, 1963, and it appears to be just a 
copy of the statistics of the United States Census Bureau 


as they are published quarterly from census reports of -- 


(@) Don't read from it until I offer it in evidence. 


Just identify the document. 
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MR. ATLAS: At this time, your Honor, I would like 
to offer Exhibits 262, 266 and 281 into evidence. 

Anv objection? 

MR. TOPKIS: I certainly object tc it. These are 
internal memoranda of what looks Jike Clark-Schwebel. 
I don't see the other defendants have any connection with 
them at all. 

MR. ATLAS: I would like them received in evidence 
subject to connection. 

THE COURT: All right. Received suhject to 
connection. 

(Plaintiff's Exhibits Nos. 262, 266 and 281 
were received in evidence.) 

12) Mr. Schwebel, do you recall with respect to these 
price fixing meetings you have been testifying to as to 
any one of them that may have occurred in or about February 
of 1962? Does that date strike a bell wi.i1 you at all? 

uN No, it doesn't, Mr. Atlas. 

0 Do you recallvrether in February of 1962 there 
was an increase in the price of industrial fiber glass 
fabrics? 

A No, sir, I don't specifically recall that. 

0 I show you Plaintiff's Exhibit 270 for identi- 


fication, and ask you if that refreshes your recollection. 
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A This is not a memorandum of my company. I have 
never seen it before, so how could it? 
O Does the document itself refresh your recollection 
A Let me take a moment to read it, please. 
MR. ATLAS: Surely. 
(Pause.) 
A This is in the context, I gather, of your 


ed 


r 


prior question as to whether I recall there was a price increa: 


f industrial glass fabrics in 1962; is that correct, 

sir? 

QO Yes. 

A Well, this memorandum refers to decorative 
fabrics so it has no relation tothe prior question. 

Q If my prior question was related to industrial, 
I do apologize. The question should be: do you recall 
if there was a decorative fiber glass increase at that 
time. 

A I have no recollection whatsoever of that. 

Q Of there having been a decorative price 


increase? 


fe) I am not trying to badger you. You either 


remember or you don't. 


A I certainly do not remember. 
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9) If the document does not refresh your 
recollection, please say so. 
It does not. 
Q Do you know whether there was an industrial 
price increase at that time? 
A No, sir. I do not recall that. 
Q I will show you Plaintiff's Exhibit 269 for 
identification, and askyou to identify it: 
Here again this is a telegram -- I see. Well, 
this telegram refers to a price change on industrial 
fabrics. That's correct. By Hess-Goldsmith ana 


Burlington. 


@) And who is the telegram addressed to? 

A Well, Clark-Schwebel, from the vies it went 
business, purchased glass fabrics -- 

Q Mr. Schwebel, just so we can expedite it -- 


A It is addressed to Clark-Schwebel. 


Thank you. 


As a customer of Burlington. 


MR. ATLAS: At this time I offer in evidence 
Plaintiff's Exhibit 269. 

Any objection? 

MR. TOPKIS: It doesn't mention Stevens, but 


aside from that I have no objection. 
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court in California. 


Q Did you authorize its filing? 

A I was not aware of it, to the ‘est of my memory. 

a. You were not aware this proof of claim was 
filed? 

A I don't recall ever having seen it or having 


disucssed it with the attorney who wrote it. 

MR. ATLAS: Your Honor, at this time, with the 
defendnat's consent, I would like to offer into evidence 
this proof of claim which is a certified copy of the 
United States District Court, Central Distric t of 
California. 

MR. TOPKIS: No objection from us, your 
Honor. 

MR. HARDISON: I don't have any objection. 

(Plaintiff's Exhibit 867 receivedin evidence.) 

MR. ATLAS: I would like to read one statement 
in paragraph 2 to the jury. 

(Mr. Atlas read to the jury from Plaintiff's 


Exhibit 867 in evidence.) 


Q Mr. Schwebel, does that refresh your recollection 


as to how much Clark-Schwebe]. was owed when Textura went 


out of business? 


MR. MC GANNEY: I object to the form of the 
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question. I think there is a time between the going out 
of business of Textura and the time that this claim was 
filed. 

THE COURT: Sustained as to form. As of that 
date, whatever that date is. 

THE WITNESS: Sir, according to the ton of this 
document this was filed April 12, 1967, which would be 
six or eight months after Textura went out of business. 
The sum referred to here, of course, is less than the sum 
that I mentioned, which was as of the prior fall, and it 
may well be -- and my best belief at this moment, subject 
to verification -- is that we probably sold some of the 


merchandise that we had in stock for Textura's account to 


other people and in effect credited Textura for the value 


of the merchandise thatwe were able to dispose of 
elsewhere. 

Q I see. So that would account for the reduction 
from the $75,000 to the $52,000? 

A That would be my best judgment at the moment. 

Q I would like to show you a document entitled 
United States District Court, Central District of 
California, in the matter of Textura, Ltd., a California 
Corporation, and ask -u if you can identify it. 

A No, sir, I'm sorry, I have not previously seen 
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Q Did there come a time in about the middle or 
late 1965 that Clark-Schwebel and Textura began to have 
disputes concer? ing the quality «f the merchandise shipped 
to Textura by Clark-Schwebel? 

A Yes, sir. 

QO Did Clark-Schwebel issue any adjustments to 
Tey:ura for the claims made by Textura in this regard? 

A I recall that we agreed as part of a package 
agreement in the sum of 1966 to a $12,000 quality adjust- 
ment credit. 

Q How about in 1965? Did you issue any quality 
adjustments? 

A T don't have any recollection of that one way 
or the other. 

Q And in 1966 prior to the tim. of the settlement 


of your dispute did you is: .e any credit adjustments? 


A I don't think we resolved the validity -- 
Q Yes or no, Mr. Schwebel? 
A I don't recall any one way or the other, as I 


said to the prior question. 

Q Now, Mr. Schwebel, would you say that Textura 
made more complaints than the balance of your customers 
concerning the quality of merchandise delivered by Clark- 


Schwebel to Textura? 
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More complaints that the balance or more com- 


plaints than other customers? 


More complaints than other customers? 


Substantially more? 


Or decorative customers, yeS, sir. 


In fact, that peeved you, that upset you? 


MR. TOPKIS: May I have the question? 


(Question read.) 


Well, naturally, any company which is trying 


its hardest to deliver an acceptable quality product is not 


pleased to 


neeved or upset. 


0 


A 


warranted. 


(@) 


Schwebel? 


have complaints. i don't know that I became 
It concerned us. 

You were displeased? 

I would say “concerned us" is a better character- 
iow about displeased? 

If the complaint in our judgment -- 

were you displeased by a 


I am just asking, 


When we found that the complaints were not 


Were you displeased by the complaints, Mr. 


MR. TOPKIS: By the making of the complaint? 


CT COURT 


REPORTERS, U.S. COURTHOUSE 
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9 By the number of complaints that were substan- 
tially more than your other customers? Did it irritate 
you? 

A I was not happy about it. 

Q Incidentally, Mr. Schwedel, Clark-Schwebel had a 


practice of holding goods that were woven for Textura until 


it called them out, did it not? 


A Within reasonable time limitations. 

Q Did it or didn't it? 

A Yes, it did. 

Q These quality disputes between Clark-Schwebel 


and Textura came to a head in the latter part of 1965 and 
the beginning of 1966, did they not? 


A Yes, sir. 


| 


Q And Mr. Nordheim principally dealt with Mr. Powri¢ 


on chese natters? 

A That is correct. 

@) There came a time, did there not, in 1966, 
subsequent to the coming to a head of these quality disputes 
that Clark-Schwebel Fiber Glass invoiced Textura for all 


of the goods Clark-Schwebel was holding on behalf of 


Textura? Isn't that corre’ : ? 
A Yes, sir. 
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(a) Now, prior to the time that vou did this -- 
and this, if I mav refresh vour recollection, was in 
March of 1966, was it not? 

Approximately, sir. 

‘@) Prior to that time had vou ever invoiced 
fextura for coods that they had not called out of your 
warehouse? 

A T don't believe we did. 

ae) So that was the first time that occurred, 
riaht? 

A I think we extended them that courtesy for 
five vears, ves 
a) ALT LLahes. So for five vearse vou had 

never shipned aqoods to them without calline then out, 
and I assume vou had never invoiced qoods to then 
without them calling the qoods out. So this was the 
first time vou had done this? 
Under a new «ec. of circunstances, ves. 
t I ask vou to ans.cr ves or no, Mr. Schwebel. 


You asked me the question, and I said-the 


‘o) Thank vou. 
low, at the same time is it not truc, Mr. 


Schvebel, that vou stopned extending credit to Textura 
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in March of 1966? You cut off their credit, didn't 


vou? 
A Well, I cannot precisely recall each 
sequence of events. There was a veriod of time when 


we ashed them to pay cash for new shipments because of 


) Let me ask vou a cquestion. 
MR, TOPKIS: May the witness finish his 


answer. 
"IR, BURGESS: HWe has finished his answer. 
MR. TOPKISs: No, he hasn't. He was 
in the middle of sentence, quite clearlv. 
a) You said that in March of 1966 vou beaan 
requiring they nay cash, is that not true? 
MR. TOPKIS: Tor new shipments is what 
he said. 
During that sprinaq. I can’t identifv 


March as the nonth, but during the first half of 1966 


we put them on a CO) basis. 


My Your understanding of COD means that in 
order for Textura to draw out qoods it has to 
pay cash dollars to vou, right? 


A Correct. 


a) And that’s not credit, is it? 
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A On deliverv of the merchandise. 
@) And that's not credit, is it? 
A It's not oven credit, no. 
a) It is not credit, period? 
A Well, that's a question of definition, We 


didn't cut off shipments to then. 

@) I am not asking vou that, I!Ir. Schwebel. 

A Then within that context I would sav we 
didn't qive them open credit terms. 

a) You didn't cive them credit, period, after 
March of 1966? 

n I identified it as the sprind. Perhaps 
March, ves. 

9) At the same time in March of 1966 -- as of 
March, 1966 vou had invoiced Textura for all the goods 
which Clark-Schwebel was holding for it in its ware- 
house, and also vou nut them on a cash basis. 

Now, had you ever prior to this time put 
then on a cash basis? 

A I don't believe so. 

O So that was the first time for that too. 

Now, these invoices that vou sent Textura 
for all the goods in ‘our warehouse, these covered the 


qoods which were subject to the quality dispute between 
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ing calls. 


®) All right. Let's start with the calls 
vou vnlaced. 
A IT can't tell you which I placed and which 
I received, I can tell vou the people I talked to, 
if that's what you want. 


(a) ALL right. Let’s start with Burlington, 


the defendant Burlinaton. 


7 ALL. -fLranet. 
- { 
@) Who did vou talk to from the defendant 
| 
{ 
Rurlinaton? ' 
A Charles Kellev of their credit denartment. 
@) This was shortlv after the arbitration was 


filed, do vou recall? 


A Yes. When you say"shortly," it was after 


the arbitration was filed. 
@) And at that time did vou advise Mr. Kellev 


of Clark-Schwebel's nosition on the arbitration? 


A Yes, sir. 
o) In fact, at that time vou advised Mr. Kellev, 


did vou not, that Clark-Schwebel had cut down 
deliveries to Textura, isn't that correct? 
A Well, I don't snecifically recall the sentence 


includinoe such words,but since we had and since we were 
’ 
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having a general discussion of the situation, 


well have. 
You probablv did? 
I would think so. 
(9) And vou nrobablv told him as well that you 
stonned accentinda orders for new contracts from 


them, is that correct? 


the facts. 


And vou advised ltr. Kelley of this? 


To the best of mv recollection. 
Didn't Tir. Kelley sav to vou at this conver- 


Sation that he was likewise going to reject new orders 


from Textura? 


I don't recall one wav or the other, Mr. 


Burgess. 


a) And that he would onlv continve same if he 
furnished with !'r. Powrie's nersonal quarantee? 
Well, I recall a general discussion of 
smal quarantees at a certain nroint with Mr. Kelley. 
identifv it to a snecific nhone call, but-I 
was aware “hit Burlington was seeking, as we had sought, 
a nersonal qiarantee from lr. Powrie. 


@) Did Mr. Mellev say to vou that he was going 


to reject new orders from Textura? bo 


vou recall 
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him sayine that? 
I don't recall one way or the other. 
You don't recall one wav or the other. 
in effect, wha ire Savi is Mr. Kellev said 
qoing to > the same action vou were, isn't 
that right? 
He certainly wasn't --= 
vou have anv further conversations 
Kelley at this time? 
XY don't recall whether I 
conversations with Mr. Kellev. It mav have 
it mav have been two or three, 


You sav there mav have been as manv 


I covldn't assiqn a number to it at 
Probably more? 

Well, I don't tnink it would have run into 
but it is conceivable there were several. 
As manv as l 

I doubt that. 

Niaqght? 

Well, we won't play a numbers game, but I 


Sav my guess would he -=- and I am identifvina it 
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Ce} 
wocnwyw 


2 | as a quess -- three, four, two, in that area, but 


not -=- 


4 | @) Three or four? 


-- not in the eiqht, ten, twelve cateaories. | 
Three or four times? 


TOPHIS ¢ 


Or two. 


Tonkis testifving? 


Only when you misstate the 


witness’ testimonv. 


MR. RURGESS I am not misstating the wit- 


ee 


testimony. 


Please continue. 


mup COUNT: 


15 a) But, tir. Schwebel, vou did communicate to 


Velleyv that Clar':-Schwebel had cut down deliveries 


hit. 


wo to Textura and had stopped accepting orders for new 


from them, right? 


contracts 


A I believe so. 


a) You believe so. 


21 | Yow, you communicated this action to Nr. 
| 
22 || “ellev for some reason, did vou not? There was some 
| 
23 i reason for vou to communicate this action to him? 
| 
2A | A "hey initiated the call and asked the 
25 | aucstion. It was in answer to his question. Le 
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I initiated the call it was for a different reason. 
a) Let's sav you initiated the call. In 


that event vou made this communication to them on the 


basis that vou exnected them to take some action? 


IR. MC GANNEYs: I object to the question. 
A HNO p SEE. My normal purpose in calling 
credit -- 
@) I am just askiry vou a question -- 
TIN COURT: He is trvindg to answer it. 
A I would like to answer it. 


iv purpose in calling the credit manager 


of other companies regarding a common customer was to -= 


was and is because it is a normal practice that goes 


on today, to determine their credit exnerience and 


status of their credit relationship with that account. 


~iee 


And that was the vurpose of my calling !ir. Kellev. 


4 


0 But it is true that when vou called Tir. 


Kelley and communic*ted this action -- well, s'nposing 


ut. 


vou just -=- did vou volunteer this’ information to him? 


A First of all, we are not savino the- fT 
called Kelley. I don't recall. In the course 


of a telephone call with Mr. Kelley, which I do recall, 
vou are asj:ing the auestion tshether I volunteored the 


information about tl.c arbitration sir, is that the 
, , 
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question? 


ll, I’m not certain wheth at the time 
of tinat telenhone conversation he rh already have 


1 aware of the arbitration, but I dn have 


hesitated, in response to his question, if he said, 


file an arbitration?" to renlv in the affirnma- 


even have volunteered 
information? 
I might have. 
even 
Lt ‘or 


Do vou recall what happened, 


recall 


webel, at this 
vour recollection reearding vour conversatio 
Mr. Kellev his may be a little confusing 
- I am aoing to show vou Plaintiffs’ Exhibit 
refer you to the last naraqranh thereof. 
to add this is a memorandum from Stevens' files 


tir. Janetsche)}: of Stevens reporting, 
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alleaqedlyv, on a conversation. 


is has nothina to do with Mr. Kellev 


@) It has reference to ! Kellev in it anc 


I would like vou just to refer to the last paragraph 


on the first page and see if that refreshes vour recol- 
lection as to a conversation vou had with Mr. Kellev. 
Wovld vou just read this last naraagranh. 
Your Honor, I think the 
entitled te read the whole document. 


Of course, 


refresh vour recollection that 


“HI COURT s Reneat the question and see 

if he can answer it now. 
‘@) Does that refresh vour recollection as to 

the substance of vour conversations with 'ir. Kelley? 

Not to any greater extent than what is 
stated here. 

Fine. 

As stated here bv lr. Janetschek, 


bid there come a time, havina read this memo, 
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MR. BURGESS: Your Honor, I request permission 
to read this memorandum to the jury, please. 
THE COURT: Let them read it if you have extra 
copies. 
MR. BURGESS: We will give them copies. 
(Copies of Plaintiffs’ Exhibit 146 in evidence 
given to the jury.) 
THE COURT: We will take a short recess. 
You can read it in ha jury box and then take 
your recess. 
(Recess.) 
BY MR. BURGESS: 
Q Mr. Schwebel, in your conversations with Mr. 
Janetschek you passed on what you lea.ned from Mr. Kelley, 


about wnat the defendant Burlington was doing? 


A According to the memorandum I just read it so 
states. So I would not dispute that. 
Q Now, Mr. Schwebel, whe amount of Clark-Schwebel's 


claim in arbitration was $92,000. 

Foferring to the meeting between Clark-Schwebel, 
between yourself and Mr. Powrie at the St. Regis Hotel on 
July 29, at that time you offered certain terms of settle- 
ment to Mr. Powrie, did you not? 


A Yes, sir. 
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Q They were subsequently embodied in a letter 
dated August 4, 1966, were they not? 

A Yes, S.-. 

Q Now, those “erms, were, if I ‘ay just refresh 
your recollection, payment of $23,500 September l, 
$23,500 October 1, and $23,000 November 1, and upon payment 
in full of that total of $70,000 you would issue a credit 


to Textura for some $12,000, a little over $12,v.v, and 


also Textura agreed to take out a fabric woven from ihis 


yarn that we were talking about. 

Now, the yarn cost, I believe as stated in your 
initial letter in submission to arbitration approximately 
$10,000? Is that correct? 

A If you will give me a moment, sir, to refer to 
this, I will try to find it. 
Q Of course. 


MR. McGANNEY: Are you talking about Exhibit 


BURGESS: 131. 
MCGANNEY: You say there is a reference to 
$10,000? 
MR. BURGESS: I'm sorry, there is not a refer- 


ence to $10,000. 


Would you agree that the cost of the yarn repre- 


SOUTHERN O'S ICT COURT REPORTERS. U.S 
r 


FY ARF Pia 


COURTHOUSE 
4°40 


668 


ms3 Schwebel-direct 
sented in that $92,000 figure was approximately $10? 
I don't recall the amount the yarn was valued 
Burgess. 
Well, just taking the settlement exclusive of the 
yarn, the terms you were asking were $70,000 out of a 
$92,000 claim plus the yarn? Is that correct? 
A No, sir, because in the intervening period as 
I recall Powerie took delivery of a certain amount of 
woven fabric which was in the orignal arbitration letter 
of June 9 and he reduced i indebtedness to us by paying 
“this on a C.O.D. basis. 
Q So that your claim was less than it had been at 
the time the original submission was made? 
A Correct. 
Q And yet the terms you asked there wer+ 
over a three-month period? 


A Approximately, yes. 


Q So if Mr. Powerie had taken in some goods in 
the meantime outside of this -- this represents, lets say, 


$70,000 plus the yarn and the $12,000 credit, and that 


would add up to less than $82,000? Is that correct? 


A No, I don't think so. 


Q Well, you say he reduced it? 


The original $92,000 figure was reduced by the 
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2 amount of fabric that we shipped him on a C.O.D. basis. 
Q Thank you, Mr. Schwebel -- 
MR. McGANNEY: Did you finish the ansver? 
5 | THE WITNESS: No, I have not. 
6 MR. MCGANNEY: Let the witness finish the answer. 
mi MR. BURGESS: I thought he had. 


5 THE WITNESS: I'm saying that the amount of 


fabric that Mr. Powrie took in on a C.O.D. basis reduced | 
10 the $92,0.0 figure. I'm not making the statement that 
Lt it preci: 2ly reduced it fron 92: to, 70. 
12 | Q I just wanted to establish that that reduced the 


13 | $92,000 figure so that the $70,000 settlement and the 


14 | provisions for credit and the asking that he take in the 
15 } yayn cost represent a settlement on the basis of some 
} 
16 figure less than $92,000 et the time the settlement was 
7 | entered into? Is that correct? 
8 || A Yes, sir. 
19 | Q After the settlement did you contact the personne 
20 | of the defendants Stevens and the defendant Burlington? 
21 | A I was in contact with them. Whether ‘they 
22 } contacted me or I contacted them I do not recall}. 
| 
23 Q Do you recall contacting Mr. Janetschek shortly 
2A after the settlement and advising him that you did not 
25 || intend to allow Textura to call out any of this fabric 
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memorandum prepared by Mr. Janetsche’k apparently at the 
time elucidates. lle was apparently doing this at the 
time. 

Q Did you intend to allow Mr. Powrie to call out 


fabrics to generate cash to méet these notes? 


A I can't tell you years later what F intended at 


that time, Mr. Burgess. I know we had an agreement for 


him to pay a certain amount against those notes. 


10) That wasn't the auestion. 


You say sachs can't recall whether you let him 
call out fabric to generate cash? 
A That is correct. I cannot tell you today what 
my intention was eight years ago. 
19) In fact, you kept Textura on a -cash basis subse- 


quent to that time and for the rest of the year, did you 


‘not? 
A We had put Powrie on a4 cash basis many, many 


months prior to this. We made no change. 


Q Did you keep him ona cash basis subsequent to 
the time of the agreement? 

A . ¥e@s. 

Q Mr. Schwebel, was Mr. Nordheim in contact with 


persons from defendants Burlington and Stevens? | 


A With the credit people at Burlington and Stevens,| I 


9 


10 
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produced in more complicated weaves than industrial fabrics, 
because they want to enhance tris decorative appearance. 

On the whole, decorative fabrics in summary are 
produced with an aim of pleading the end user, in most 
cases, the housewife, who buys them for her home, Or, in 
some cases, an institution, a bank, an office building 


that may be anstalling them, in that type of construction. 


Industrial fabrics, Mr. Topkis, in contrast 
are primarily produced to very rigid specifications. The 


constructions are highly standardized. There are scores 


of military, commercial «nd other types of specifications 


| 


existing which delineate very precisely what the weight must | 
| 
be, the thickness, the tensile strength, and other factors. | 
Industrial fiber glass fabrics are employed not 

for decorative purposes, not for their appearance, but 
are woven and treaed chemically in many cases 1n order to 
create certain physical performance characteristics, such 


as their insulation value, their ability to serve as 4a 


strengthening agent in reinforced plastics, their ability 


to serve as a non-conductor of electricity in printed | 
circuits, for laminates that are used in the computer 
industry, in telephone systems; industrial fabrics are 
employed for such diverse applications as packaging tape, 


flexible cable wrap, conveyor belts, golf clubs; most of 
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us know fiber glass boats; and I could go on, Mr. Topkis, 
with a list running into hundreds of the technical applica- 
tions of industrial fiber glass fabrics. 

Q When one uses industrial fiber glass fabrics, 
does he care about its appearance? 

A Not the ex“hetic appearance Of Sf) 

Q Are industrial glass fiber fabrics 
conjunction with plastics, did you say? 

A That is a major application, among others. 

Q llow do you use them there? 

A It serves as a reinforcement. Plastics have 
many affirmative characteristics, such as easily moldcable 
into shapes, easily colored, that sort of thing, depending 
upon the purpose. But most plastics have very, very 
limited tensi’ strength, so that fiber glass when molded 
with plastic results in a composite product which actually 
has a higher strength weight ratio than stee.. In other 


words, a pound of fiber alass laminate is stronger than a 


pound of steel, or, conversely, for the same strength 


you can use less weight of fiber class in plastic than 
steel. 

That is the reason, for instance, that fiber 
qlass fabrics are widely used to reinforce plastic items 


in aircraft. Every Boeing airplane has thousands of 
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‘rial resumed. 


MR. RBREINDIL: Your Honor, for our next 


witness we are going to call Robert “immerman. 
zimmerman is being called out of order because he is 


hare from Los Angeles. 


RO Br RT Ble 2 Re re A te called 


as a witness by plaintiffs, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 


BY iim. BREIMDEL: 


a) What's vour address, Mr. “Zimmerman? 
A My home address is 4 Jib Street, Marina 
be] Ray. 
fa) And what .s your office address? 
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A 608 South Hill Street, Los Angeles. 
a) What's your present occunation? 
A Certif’ed public accountant. 
(a) For how long a period of time have you been 


a certified public accountant? 
A Since 1955, 
@) Could you tell the jury what it means to be 
a certified public accountant as opnosed to an accov. tant? 
A A certified pubiic accountant, both in the 
State of New York, where I am certified, and California, 
where I am certified, has sducational requirements as 
well as the requirenent o% -assing written tests. 
@) Are you a meinher of anv nrofessional socie- 


eae? 


A _I am a member of the American Institute and 


the “°“ifarnia Seciety, 


") Miuerican Institute of what? 

A Certified Public Accountants. 

9) iow long have you been with vour preseat 
fiim? 

A Actually, the present firm I am with is a 


continuation of the firm I started with in June of 
1949. 


9 Are your firms clients centered on any one 
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9 particular industry? | 
3 A The majority of our clients are in the | 
4 textile industry. | 
5 | 9 What to you mean by the textile industrv? 
6 || A Garment manufacturers, curtain and drapery 
| 
7 | manufacturers, fabric knitters, fabric jobbers. 
8 || ) Has this been true since vou joined your 
9 fFirni? 
10 | A Yes, it has. 
il 9 How many accountants are employed by your 
12 firm? 
13 A We have two offices, one in San Francisco, | 
| | 
va | in which we have two partners, and I helieve nine on 
15 the professional staff, and an office in Los Angeles 
16 in wnich we have three partners, and 13 on the profes- 
17 || sional staff. 
18 a) Who is in charge of your Los Angeles office? 
i9 A I am in charge of the Los Angeles office, 
20 @) How many accountants were emnloved in the 
21 Los Anqvles office during the period from 1964 through 
22 1966? | 
23 A During that period there were three part- 
| 
2A ners and it ranged between six and eiqht men on the pro- 
25 fessional staff. 
9 Did your firm ever perform accountina 
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services for Glass Fabrics? 


A Yes, we did. 

fa) Can you tell us how it came that you did 
perform counting services for Glass Fabrics? 

A We were recommended to Glass Fabrics by Ir. 


Lacry Donnelly, who at that time was head of the credit 
department on the West Coast of Burlinaton Industries. 
(9) Did your firm also perform accounting ser- 


vices for Textura? 


A Yes, we did. 

(a) And for Fenestra? 

A Yes, we did. 

@) Over what period of time did your firm render 


these accounting services? 

A The first services we rendered was an audited 
statement as of December 31, 1958, and the last one 
we did was unaudited work through June of 1946. 

ia) Would you tell the jury the difference be- 
tween an audited or certified financial statement and 


an unaudited statement? 


A A certified statement is one in which we 
are present at the actual taking of the physical 
inventorv, When aqoods are not in the house but at 


different locations we get direct confirmation from the 
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people holding those goods, Ye confirm all assets 


and liahilities. 


On an unaudited statement, hasically it is 


a matter of coming in, reviewing the books a.nd records, 


and reviewina and preparing a financial s .itement. 


vour firm 


Would you describe the accounting services 
performed for Glass Fabrics and Textura? 


We performed an annual audited statement 


at becember 3lst, and ciuarterly unaudited statements 


at fiarch, 


a) 


0 


quarterly 


June and September. 
Your firm prepared certified vear-end state- 
the vears 1958 through 19655, is that correct? 
That is correct. 
And your firm also prepared unaudited 


statements for 1965 throudh -- for 1959 throudqh 


1365, is that correct? 


A 


fa) 

nents for 
A 

and we did 
@) 


nercform ac 


extura? 


I believe tnat is correct. 

Did your firm prepare any unaudited state- 
1966? 

We prepared a March 31st unaudited statement, 
prepare a June 30th unaudited statement. 

During what period of time did vou personally 


counting services for Glass Yabrics and 
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I was personally responsible and verformed 
luties starting with the December 31, 1958 audited 
Statement through March 31, 1966. 

a) Can you tell me why vour firm only certified 
Textura's vear-end statements? 

MR. TOPKIS: Objection, your Honor. T 
suppose it is because that's what they were asked to do. 
Crher than that, I don't think any response is proper. 

THE COURT: Is that the reason, thev only 
asiied you to do it? 

THE WITHESS: That we were only asked to 
qive an audited statement once a vear? 

THE COURT: Nkav. 

(@) In your experience, is it customary for 
most businesses to have certified or audited interim 


statements? 


A No, it is not customary. 
a) Are there any Circumstances in your experience 
in wnich firms will ask for audited interim statements? 

A There have been several times where we 
lave been asked under special circumstances. 
At times for instance, where one client was selling his 


Lusiness, or if there was a special problem, such as 


a Jivorce action, but it is highly unusual. 
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(9) Are you familiar with the books and records 
of Textura for the period from 1964 through June 30, 
1966? 

A Yes, I am. 

a) As a result of your familiarity with these 
books and records, do vou have an opinion as to the con- 
dition in whichthose books and records were kept? 

A I think they were kept in very qood condi- 
tion. 

ca) Could. you say if they were kept in as 
good condition as most of your other textile accounts? 

A Yes, they were. 

(@) Were the books and records of Textura \:ept 
in such a condition that would allow you as an outside 
accountant to prepare financial statements fairly re- 
flecting Textura's position? 

A Yes, they were, 

(@) I believe you said you prepared all the 
year-end statements for Glass Fabrics and Textura for 
1958 through 1965, is that correct? 

A That is correct. 

Q T> the best of your knowledge, were these 
statements prepared in accordance with generally 


accepted accounting principles? 
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Yes, they were. 

9) I now show you a document in evidence, 
Plaintiffs' 36, which is the certified vear-end report 
for Necenber 31, 1965. 

Did you prepare that report, Mr. Zimmerman? 
Our office prepared that report, 


Were vou personaliy in charge of 


Yes, I was, 

(a) Would you read to the jury the note on the 

nage of Exhibit A’ 

A “Outstanding direct risk accounts with the 
fuctor amounted to$l24,467.27 at December 31, 1965. 
We have been informed by the factor that the accounts 
on direct risk at December 31, 1°65, have been substan- 
tially reduced during January and February, 1966." 

(@) Can you tell the jury what an outstanding 


2et risk account is? 


Yes. Textura was factoring its accounts, 


which meant that the factor approved the credit of most 
oF the accounts before they were shipped. 

When the factor did not approve the credit, 
‘v‘oextura shipped the goods and the factor would then 


randle the collection of the qoods -- of the invoice. 
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if that invoice was not collectible it would be 
charged back to Textura. 

@) The factor that vou refer to in your note, 
is that Dommerich & Company? 

aN L. F. Dommerich & Company. 

@) Can you tell me who at the factor advised 
you that the direct risk accounts had been substantially 
reduced in January and Februarv, 1946? 

A We would normally call either ‘ir. Bill 
Hornickel, who was in charge of the office, or Mr. Sam 
Thompson, who was working under Mr. Hornickel, and ask 
them for this information. 

2) Can you recall who gave vou that specific 
information? 

A We do have a letter. 

MR. BREINDEL: Would vou mark for identi- 
fication as Plaintiffs' Exhibit 869 a letter dated 
FeLruary 17, 1966, to Wilhelm, Zimmerman & Berman from 
IL. VF. Dommerich & Company. 

(Plaintiffs’ Exhibit 869 was marked for 

identi cation. 

(9) Can you identify Plaintiffs’ Exhibit 869 


for identification for us? 


A Would you like me to describe it or -- 
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Can you identify it? 
Yes. 
Is that the letter you just referred to? 
as, it is, 
R. BRUINDEL: At th‘ “ime I would 
ffer the letter in evidence, 
MR, TOPKIS: I object to it, your Honor. 
it is hearsay, and, B, it has nothing to do 
ith this case, 


MR. BREINDEL: I think it has a. lot: to 


dis with this case, It demonstrates from the period 


feocember through February direct ris): accounts were 
c.dJuced from $125,000 to $40,000, 
MR. TOPKIS: It speaks of department risk 
accounts as of February 17, 1964. Reallv, 
see why we should clutter up the record with 
kind of stuff. 


THE COURT: It has very little to do with 


MR. BREINDEL: We are trving to show -- 

SHE COURT: But I will let it in. b G 
is hearsay, also. 

(Plaintiffs' Fxhibit 869 was received in 


evidence.) 
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loc. Zimmerman, can vou tell us generally 


how you went about preparing Textura's certified vear- 


sad statements? 


A Yes. We would he present at the ta)z:ina 


of the physical inventorv, 


THE COURT: I don't think there is anv 


criticism of any vear-end statement, is there, 
that this gentleman was connecté with? 


MR. BREINDEL: When the 1965 vear-end 


Statement, Plaintiffs’ Exhibit 336, was put in evidence 


‘Ir. Topkis stated for the record he wovld have a lot 


to sav about that. 


MR. TOPKIS: That doesn't mean I an 


challenging M:. Zimmeiman's qualifications, nor the 


acc racy of his records. 


THE COURT: Or the manner in which he 


aid Ets 


MR. BREINDEL: I think it is relevant 


for background for him to tell how he went ahout it. 


MR.TOPKIS: I am prepared to stipulate 


12 Gid it as an expert accountent and T an pre- 
¥ 


pared to stipulate he is an expert accountant and 1 


will not ofie. a word of criticism against Mr. Zimmerman, 


his firm, or anvbody who worlked for hin, Tf that 
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isn't enough to save us time, I will entertain sugges- 


tions, but I don't think we ouqht to waste time this 


a) Nr. Zimmerman, in preparing Textura's vear- 
end statements, would you rely on Vextura's in-house 
Statements in preparing your firm's year-end statements? 

MR. TOPKIS: Objection. I can't imagine 


a nore leadingquestion, 


THE COURT: I will sustain the objection. 
Q lr. Zimmerman, in preparing your vear-end 


statements or in preparing your cuarterly statements, 
{id Mr, Towrie ever direct vou to nut an entry on any 
riiancial statement? 


A Never. 


(a) Did he ever ask vou to remove an entrv from 
an'' financial statement that vour office had pre- 
Preeti wa? 
A Never. 
a) Mr. agimmerman, I would like to show vou a 
rament which has been marked as Plaintiffs' Exhibit 
' for identification. Are vou familiar with this 


hocrument ? 


A Yes, I am. 
‘al Can vou identify it for us? 
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A It is a penciled draft prepared by our 
office of comparative balanc2 sheet as at June 30, 

1306 and June 30, 1965, and a comnarative income state- 
ment for the six months ended June 30, 1966 and June 
30; 1965 of Textura, Lt’. 

a) Is the pror‘:ing on the first page ot thi: 
exhibit your firm's standard or pro forma form 
ccvering letter for unaudited interim statements at 
that time? 

A At that time, ves. 

(@) Similarly with respect to page 2, is the 
rinting on that your firm's stand.rd form or pro forma 
Lalance sheet form for unaudited interim statements 
at that time? 


A Yes. 


(9) Apart from the printing, whose handwriting 


appears on this document? 


A Mr. William Berman's, 


a) Is this the tvpe of six-month statement that 


vour feirm had prenared for Glass Fabrics and then Yextura 


From 1959 on? 


A Yes, it: ik. 
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Do you know who prepared this document? 


Mr. William Berman. 


Was he a partner of yours? 

Yes, he was. 

Mr. Berman is now dead? 

Mr. Berman died in October of 1967 

Did Mr. Berman prepare it on behalf of your firm? | 
A Yes did. 
Q i Berman prepare Plaintiffs' Exhibit 47 


for identification at the time or shortly after he reviewed 


fexturca's books? 
A Yes, he did. 


Q Did you discuss this with Mr. Berman after he 


prepared it? 

A Yes, I did. 

) Did you discuss the June 30 audit, 1966 audit, 
Lefore he did it? 

A Yes. 


Q And while he was doing it? 


A Before he did it and at is completion, yes, while | 


he did it as well. 
| 


C Was this statement, Plaintiffs' Exhibit 47 for 


| 
| 
| 
| 
| 


identification, prepared in the regular course of your firm's 


business? 
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A Yes, it was. 
8) Was it part of th 


business to prepare such statements? 


A 


in evidence 


if I may, y 


Yes, it was. 


Is the original of this statement in your firm's 


MR. BREINDEL: At this time I would 
Plaintiffs' Exhibit 47. 


MR. TOPKIS: A few questions on the 


our Honor. 


VUik DIRE EXAMINATION 


bY HR. TOPKIS: 


Q 


Mr. Zimmerman, until this litigation began you 


had never seen this document? 


A 


A 


Would you repeat that, please? 


Until this litigation began you had never seen 


this document? 


A 


0 


That is not true. 


When did you see it for 


I saw this afrer it was prepared in June of 1966. 


regular course of your firm's 


like to offer 


1043 


voir dire, 


the first time, sir? 


It was never submitted to Textura, was £¢? 


In pencil draft. 


It was never typed? 
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That is correct. 


Is it your firm's normal practice to submit 


docaments in pencil draft? 

A It is occasionally our practice to submit docu- 
nents in pencil draft in reviewing them with the client 
berore typing them, yes. 

QO You never actually typed up this document? 

A This particular document was never typed. 

Q And that was the first time in your history 
yous dealings with Textura or glass fabrics that your 


quarterly statement was not typed? 


A To the best of my recollection, yes. 
Q In fact, isn't this a tentative document thawt 
was never formally vouchered for by your firm? 


A I don't understani your question. 


Well, this document was prepared, was Ie HOE; 
tor the purpose of discussing iq with the client? 
A Yes. 
(a) And in the normal course following discussion, 


| 
as.uting agreement was reached, 4a final version would have | 


bec. prepared and submitted as your firm's work? 
A It has nothing to do with reaching a final agr2e-| 


| 
| 


Reaching a final decision on your firm's part? 
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1045 


Our firm had reached a final Gecision inthe 


drafting of the document. 


Q 


A 


Q 


of 


A 


account after March 3l, 


Q 


March 


A 


Textura after March 3l, 


of 1966? 


Do you: know that of your own knowledge? 

Yes. 

Actually, you had nothing to do with the affairs 
1966? 

I was no longer responsible for that particular 
1966. 

In fact, you had nothing to do with Textura after 
Isx't that right? 

I previously testified 


No, that is not right. 


that I reviewed the work with Mr. Berman before he did the 


wok and I reviewed the work with Mr. Berman after he did 


the work. 

Q Are you sure of that, Mr. Zimmerman? 

A Yes, I'm sure of that. 

9) Weren't you asked this question and didn't you 
give this answer in your deposition at page 180 by Mr. 
MeGanney : 


off the balance sheet in August, 


nothing to do with the company, 


"Q Were you aware that the item was written 


1966? 


hi We have already covered that. I have 


really, after March 


of 1966." 
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A Yes, but I believe also in my original deposition 


tiat I did state that I reviewed these particular figures 


Mr. Berman. 


figures that you discussed with Mr. Berman 


The June 30, 1966, statement. 

The whole statement 

The whole statement. 

Weren't you asked these questions and didn't you 
answers at page 205: 

"Q Did Mr. Berman discuss anything else 


with respect to the examination of Textura's books 


as of June 30, 1966? 
ba Not that I could recall at this time. 
"OQ The only item that you can specifically 
recall is the Del Webb job? 
ne Correct." 
A But in the normal -- 
QO Were you asked those questions and did you 
those awnswers? 
A Yes, I did. 
Were they true? 


A Yes, they are, but in the normal course in our 


i] 
| 
| 
| 


uftice before the finalization or typing of any report each 
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partuer normally sees it. The review with Mr. Berman 


was on a particular matter. I did see these figures when 


the, were completed. 
QO But the only thing that you discussed with Mr. 
in was the Del Webb job? 
Specifically the Del Webb job. 
Otherwise, you had no discussion with him about 


report? 


That is right. 


So this was his work and not yours? 


That statement, yes. 

MR. TOPKIS: That is what I »ynderstood. 
being so, I object. Mr. Berman, unfortunately, is 
avaliable, 


THE WITNESS: It is a piece of work of our firm, 


THE COURT: I will receive it. 
(Plaintiffs' Exhibit 47 was received in 
evidence.) 
bY MR. BREINDEL: 
Q Now, Mr. Zimmerman, there came a time as you have 
testified wh - Mr. Berman replaced you as the accountant 
for your firm in charge of Textura's account? 


A That is correct. 
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When was that? 
Some time after March 31, 1966. 
Did you discuss Mr. Berman's replacement of you 
the accountant with Mr. Powrie at the time? 
A Not with Powrie, no, sir. 


Q Did you discuss it with Mr. Mosxowitz at 


No, I did not. 

Do you know who Mr. Moskowitz is? 

Yes, I did. 

Who is he? 

Mr. Moskowitz, I believe, is the president of 
Dommerich & Company. 


Did you discuss it with Mr. Hornickel at the 


I did not. 


you tell us who Mr. Hornickel is? 


Hornickel was in charge of the West Coast 


office Dommerich. 


you discuss it with Mr. Thompson at the 


No, I did not. 


Who is Mr. Thompson? 


Mr. Thompson, I believe, was second in charge of 
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tne West Coast office. 

Q Did Mr. Moskowitz ever express any dissatis- 
faction to you with the manner in which you handled either 
Glass Fabrics or Textura? 

MR. TOPKIS: Objection. 

Suppose he did? Suppose he did not? What 
diiterence does it make. Mr. Moskowitz is not on trial 
here; neither is Mr. Zimmerman. 

THE COURT: I sustain the objection. 

QO Have you ever performed accounting services for 
Donmerich as a client? 

A Our .irm has, yes. 

Q In what capacity? 

MR. TOPKIS: If your Honor please, what is the 
purpose of this? Suppose he prformed accounting services 
tor General Motors, what has it to do with this case? 

THE COURT: We are waiting to hear. 


MR. BREINDEL: There is a-counterclaim in this 


THE COURT: 
MR. BREINDEL: If they want to drop the counter- 
claim I won't pursue this. 
A The best way to describe it is we acted for a 


period of time as Dommerich's internal auditors on certain 
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‘cunts that they factored on a non-notification basis. 


Q Since 1967 has your Los Angeles office handled 


ccounts which are also clients of lL. F. Domnerich 


4 


& Company? 
A Yes, we have. 
Q To the best of your recollection did Mr. 
-owitz, Mr. Hornickel, or Mr. Thompson ever comp 


that your year-end or quarterly statements were 


tavorable to Mr. Powrie? 


MR. TOPKIS: Objection. 

THE COURT: I thought I just ruled on that. 
Let's turn to plaintiffs' Exhibit 47. 

Are you aware, Mr. Zimmerman, that Plaintiffs' 


Extipit 47, the June 30, 1966, statement prepared by Mr. 


Lorman refers to a Mo-Vac distributorship as an asset in the 


wunt of $200,000? 
Yes, I'm aware of that. 
Can you tell us how this entry came about? 


A This entry came about, I believe, it was the 


r-end December 31, 1964. 
Would you like me to describe the conditions? 
Q What were the circumstances under which this 
crutry was first entered on Textura's books? 


I was shown a document which qave Mr. Powrie 
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thea uwxcelusive riahts of distributorship of the process 
xncwn as the Mo-Vac process. I was also also shown minutes 


of the corporation in which this riaht of distributorship 

was yiven to the corporation by Mr. Powrie. I was also 
chown an agreement, a tentative agreement with, I belive 

it was, Clark-Schwebel offering Textura $50,000 plus royaltie}: 
to be able to distribute fabrics of the Mo-Vac process. 
previously I had been shown the document which I believe 

was signed by Mr. Ray Clark of Clark Schwebel offering 
S1uu,000 for a half interest in the Mo-Vac process. 

So as at December 31, 1964, it was my decision 
Lo put the process Or the distributorship on the books of 
hextura for $200, 000. 

MR. TOPKIS: Your Honor, I move to strike all 
the witness' references tc documents which are not in this 
record and which have not been shown to USs- 

THE COURT: Do we have ‘this letter from Mr. 
Schwebel? 

MR. BREINDEL: I am going to go into the Anovinuntly 
your Honor, but I think the witness can testify on what 
basis he made the decision. 

THE COURT: And show us the documents? 

MR. BER? AN: I am going to go into the documents. 


| 


THE COURT: Do you have the documents to show. 
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two tetters from Clark-Schwebel. I know about the 


wimules. 
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MR. BERMAN: Yes. 


THE COURT: snow them to him and then we don't 


MR. TOPKIS: I have specific reference to the 


Mr. Zimmerman, I now show you a document which 


introduced in evidence as Plaintiffs' Exhibit 500. 


Can you ‘dentify that deo ment for us? 
Yes. 
What is it? 


This’is the document which grants Mr. Powrie 


the exclusive distributorship rights of the Mo-Vac process. 


THE COURT: That is already In evidence, isn't 


MR. BREINDEL: Yes. 


Will you mark as Plaintiffs’ Exhibit 870 for 


ide.tification a letter dated February 23, 195. 


(Plainfiffs' Exhibits 870 wes marked for 


identification.) 


Ce you identify Plaintiffs’ Exhibit 870 for 


c 


identification for us? 


Yes, I can. 
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.) What is it? 
A This is the tentative agreement between Clark- 
Schwebel and Textura. 
9] Is that document signed? 
A Yes, it is. 
aa 
@) Who are the signatories? 
A M. J. Powrie, president of Textura, and Jack ”. 


Schvebel, of Clark-Schwebel Fiber Glass Corporation. 


Q Is “+ re a sim of money referred to in this 


document? 
A Yes, the sum of money is $50,000. 
8) Is this the document you were referring to in 


your tesfimony when you referred to, I believe, an offer 


of $50,000? 
A Yes, it is. 


MR. BREINDEL: I would like to offer in evidenct 


Plaiutiffs' Exhipit 870. 


MR. TOPKIS: Your Honor, I con't object to this, 
but this is not an offer. To say that this is an ofer 


is to misuse the English language qrotesquely. This is 


part of a document. This document 15 supposed to have 


two exhibits attached to it, an Exhibit I and an Exhibit A, 


and unless and until we see Exhibit I and Exhibit A I 


wiil object to the receipt of this port:o n of che total, 
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MR. BREINDEL: The issue here. your Honor, 
Zimmerman recalls looking at this document 
his decision to evaluate "in-Vac. 
THE COURT: And nothina else? 
MR. BREINDEL: And nothing else. 
MR. TOPKIS: Nothing else? He didn't 
the document that he talked about before which had 
$100,000 on it. 
MR. BREINDIL: This is not that document. 
MR. TOPKIS: Okay. 
MR. BREINDEL: 2 snecifically referred 
I believe, in his answer. 
THE COURT: Who furnished vou with this? 
THE WITNESS: At this point, sir? 


THE COURT: No, at the time vou prepared 


WITNESS: Mr. Powrie showed me that 
document, 
COURT: Ne showed you the other docu- 
ment referred to here. 
THE WITNESS: No, he did not at that time. 
THE COURT: This is what he based his 
dssision on to put the valuation on. 


ve have to receive it in evidence. 
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~ 

> 
uw 
uy 


MR. TOPEIS: Just so the record may 
he crystal clear, your Honor, may T ask the witness ore 
question? 

THE COURT: Yes. 


VOTR DIRE EXAMINATION 


RY NMR. TOPKIS: 


(a) fir. Witness, there is reference here to 
Lxhibits I and A, Do you see those references? 
A Did I see -=- I see the references in here, 
YOS. 
(a) Were you shown Exhibits A and I? 
A No, I was not. 
MR. TOPKIS: For whatever it is worth then, 


I suppose it is in. 
(Plaintiffs' Exhibit 879 was received in 
evidence.) 
DIRNCT EXAMINATION CONTINUED 
BY tiR. BREINDEL: 
(@) Mr. Zimmerman, I show you a copy of a docu- 
ment in evidence as Plaintiffs’ Exhibit 839 and ask you 


if you can identify it for us. 


A Yes, I can. 
fa) What is that document? 
A These are the minutes of the corporation to 
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which I was referring in my answer on which I partially 


based the evaluation of the Mo-Vac distributorship. 


(a) You also referred in your answer, I 


believe, to seeing a document referring to a $100,900 


offer from Clark-Schwebel, is that correct? 


A Yes, I did. 


(a) You saw such a written document, is that 


correct? 


A I saw such a written document. 


a) And who showed it to you? 


A Mr. Powrie showed it to me and gave me a 


Do you have the copy Mr. Powrie gave you? 
I do not. 
Did you make any efforts to locate that docu- 
ment? 
A I searched my files and at one point I 

searched the files of Textura for a copy of that docu- 
ment and have not been able to locate it. 

MR. TOPKIS: Then I repeat my motion to 
strike the testimony referring to that document. 


THE COURT: No. This is a matter for 


the jury. | 


a) Now, Mr. Zimmerman, did you ever discuss 
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Mo-Vac's value with Larry Donnelly? 
MR. TOPKIS: With whom? 
MR. BREINDEL: Larry Donnelly. 
THE WITNESS: Me is Rurlington's West Coast 
representative. 
A Yes, I did. 
9) Can you tell us what vou said to him and 
what he said to you? 
MR. TOPKIS: Objection. 
THE COURT: What was the conversation about? 
MR. BREINDEL: The question is whether 


or not Burlington relied on the shown asset value of 


No-Vac on its statements. It vertains to the counter- 
claim, An element of the counterclaim is reliance 


on the statument. 
THE COURT: Ald right. Go anead. 
Mr. TOPKIS: This qoes only to Burlington 


then, not to Stevens or Clark-Schwebel? 


THE COURT: Yes. 
MR. TOPKIS:s Fine, 
fa) Would you like the question reneated, Mr. 
Zimmerman? 
A Please. 
MR. BREINDEL: Would vou reneat my last 


question. 
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(Question read.) 


In speaking to lr. Donnelly about the vear- 


“4 flaqures -- 


th: 


correctly, asked me what it was, and I explained it to 


hi 


€ 


0 


m, and 


,canting 


Which year are you referring to? 

December 31, 1964, I believe it was -- | 
THE COURT: "64? 

THE WITNESS: "64. That's the date at 


ich this asset was reflected on the balance sheet. 


THE COURT: You are talking now about 

is Mo-Vac? i 
MR. BREINDEL: Yes. 
THE COURT: All right. 


Mr. Donnelly, if I recall the conversation 


he told me that it made no difference in the | 


of credit because all he looked for was the | 


ability of the company to pay its hills, so he was | 


interested in the current assets and the current 


li 


to the balance sheet date to show their ability to pay 


ee 


2p te 


lis. 


1965 


ies and what the companv was doing subsequent 


THE COURT: This was in 1964? | 


THE WITNESS: Actually, it would have been 


after the release of the ficsures. 
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Nid you ever discuss '!fo-Vac's value 


Moskowitz of L. F. Dommerich & Company? 


Not with Mr. Noskowitz, no. 

@) Did you ever discuss it with any other 
representative of L. F. Dommerich & Comnany? 

A We have had a discussion with Mr. Hornicke] 
which was roughly the same as the discussion wi 

HR. TOPRKIS: Objection. 

O Just tell us what you said to Mr. HNornickel 
and what Mr. Hornickel said to you with respect to the 
value of Mo-Vac. 

MR. TOPKIS: That I object to. 

THE COURT: I will sustain that. 

MR. BREINDEL: I think one of the issues 

this case is why -- 

THE COURT: It is not what you think are 
the issues, It is what is admissible and what is not 
admissible. Just because it may reflect on an 
issue doesn't destroy all the rules of evidence. 

9) As an expert accountant, dao vou have an 
opinion as to whether the Mo-Vac entry as it appears 
on Y‘extura's books is in accordance with generally 
accepted accounting principles? 


A ' Le aa 
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a) Looking again at Plaintiffs’ Ixhibit 47, 
Zimmerman, can vou tell me if that refers to pre- 
naid exnenses as an asset? 


Y 


It rmflects prepaid expenses of $30,535. 
’ 


To your knowledge, does any portion of 
refer to prepaid advertising ex 

I recently looked at the books of Textura. 
Jucre is approximately “18,900 of that $30,000 that is 
rrepaid advertising expenses. 

0 Would you explain to the jury what this 

arnereximately $18,000 in prepaid advertising represents? 

MR. TOPKIS: If there is a book that re- 

I would suqgest that that is the best 

any such entry. 


THE COURT: Ne said it renresents adver- 


MR. LEINDE I am asking him to explain 
to the jury what the $18,000 of prepaid advertising 
ri, resents. 
COURT’: That would be shown by the 
bochkSe 
MPR. BRRINDEL: A hook savs 


maid exnenses. 
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ot THE COURT: it's all it says? 
3 | @ What do the books say in that respect? 
4 | A The general ledger of the comnany has a 
5 | spread sheet which is called "Prepaid Expenses," which 

| 
6 | reflects prepaid advertising in one column, prepaid | 
q | taxes in another column, prepaid something else in a 
6 | third colum. 
9 | THE COURT: Without any itemization? 
10 THE WITNESS: Not in the qeneral ledger, 
11 | nc. 
12 (@) Can you now tell the jury what the approxi- 
13 mately $18,000 in prepaid advertising represents? 
14 THE COURT: How can he without itemization. | 
15 He just asked him, | 
16 | MR. BREINDEL: I think he knows of his | 
7 own knowledge. 
18 THE COURT: He knows more than what's in | 
19 the books. 
20 MR, BREINDFL: That's correct. | 
21 THE WITNESS: I was referring to the | 
2 general ledger. There are backup records. | 
2 THE COURT: Are those records available? 
” MR. BREINDEL: Yes, your Sonor. 
25 THE COURT: That's the best evidence. 
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@) Do you have these books with you, Vir. 


Zimmerman? 


A I don't have them in my possession, no. 
a) I mean in the courtroom. 

‘s | 
A I believe they are here, yes. 


No, they are not in that folder. I believe 
the box that was just delivered. 

THE COURT: Why don't we take a short re- 
cess for that purpose? 


BREINDEL: All right. 


MR. BREINDEL: Your Honor, at the re- 


cess defendents and I have stipulated, to save everybody's 


time, that the $18,000 we are referring to does in fact 


refer to prepaid expenses in connection with Plaintiffs’ 


ixhibit 1, the Engineer's Guide. 


MR. TOPKIS: Yes. 


(@) Now, Mr. Zimmerman, are you familiar with 


» 


a document which has heen introduced in evidence as 


Plaintiffs’ Exhibit 1? 


A I have seen this. I am familiar 


wth i€. 


Q The $18,000 in prepaid expenses we were 


discussing before our brief recess, does that relate 
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to Plaintiffs! Exhibit 1? 

A Yes. It is the remainder of the unrein- 
bursed portion of expenses to crete this Fngineer's 
Guide. 

9) How long has that account -- that is, pre- 
paid expenses in connection with Plaintiffs’ Exhibit 
1 -- for how long a period of time was that carried 
on Textura's books? 

A Actually, the bulk of the expense was created 
in 1965. I believe in excess of $70,000 or $89,000 
was spent on this quide, of which something slightly 
in excess of $50,000 was reimbursed to the company by 
such companies as Dow Chemical, Owens-Corning and PPG -- 
Pittsburgh Plate Glass. 


Q Do you have any opinion as to whether carry- 


ing these prepaid expenses in connection with Plain- 


tiffs’ Exhibit 1 on the books was a proper accounting 
entry. 

A I will explain it in this way: It 
was felt -- I was informed that the rest of the money 
spent would be reimbursed. In January of 1965 $5000 
was reimbursed by Dow Chemical. If I knew that it 
would not have been reimbursed I feel that it's a very 


proper prepaid expense to be written off over the useful 
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life of the Gu-de. 

(@) What was the basis for your belief in the 
beginning of 1966 that Textura “ould be reimbursed 


for this $18,000 balance? 


A As I say, during 1965 in excess of $50,000 
had been reimbursed. During January of 1966, another 
$5000 had been reimbursed. I had no reason to believe 


that the remainder would not be reimbursed. 
9 Are you familiar with samnle books as they 


are used in the textile industry? 


A Very much so, yes. 

a) Would you tell the jurv what sample books 
are? 

A Sample books are small swatches of fabric 


that are put in a book form -- for instance, each page 
would be a different color or a different fabric. 
These are made up by distributors of fabric and sent 
to their customers so that xf somebody walked into a 
decorator and would want to buy draperies they would 
have a number of sample books from which to choose a 
fabric and a color. 

Q Is Plaintiffs' Exhibit 1, the document we 
have been referring to as the Engineer's Guide, 


a sample book? 
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A No, it is not. 
(9) Going back to Plaintiffs’ Ex:ibit 47, the 


June 30, 1966 financials, do they reflect good will as 
an asset in the amount of $58,000? 

A Yes, $58,602. 

@) Can you tell me how that entry originally 
came about? 

A Yes. In December of 1964, Textura acquired 
Glass Fabrics. Textura acauired Glass Fabrics by 
assuming all of its assets and all of its liabilities. 
The liabilities were $58,602 in excess of the assets. 
We then called that excess good will. 

0 And you had it placed on your interim and 


year-end statements as an asset in the amount of $58,000? 


A It was placed on the books of account as 
$58,000. 

Q Did Mr. Powrie direct vou to make that 
entry? 

A Ho, we did not. 

a) Did you discuss this entry with Mr. Powrie 
be forehand? 

A Only after the entry was made. 

Q What was your discussion with Mr. Powrie 


with respect to this entry after it was made? 
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MR. TOPKIS: Objection. 


THE COURT: I don't know what the pur- 


pose of it is. Has Mr. Powrie testified on the 


subject? 


TOPKIS: I don't think so. 


I will sustain the objection. 


COURT : 


@) Are you familiar with the manner in which 


Textura kept track of its inventory? 


A Yes, I am. 


Q Would you describe it for us? 
A Textura, and Glass Fabrics before it, had 


what were called perpetual inventory cards for all 
inventory in the house where they recorded from an in- 
voice what fabric came in by color and style and 

every time it was used the balances were reduced. 

They kept records of goods that it sent out to be finished. | 
I mean they bought greige goods and sent it to a 
finisher to put the color in and to put the finish on 
hae They had records showing that they were at the 
finisher. They sent piece goods out to be made into 
drapes, and they kept records of tliat. 


"9 


They had finished drapes on site ready to 


be installed, and they kept records of that. And at 


times they had what they called bill and hold goods, 
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2 | whereby the mills woul? bill the comnany for fabric to 

| . . . . . . 
3 || be held in the mill’s warehouse waiting for shipping 
4 | instructions from the company. There were records 

| 
5 of that. 
6 Besides these records, there was a total 
7 dollar control kept of the inventory. By that I 
8 | mean they would start with a beginning inventory, 
Cc ‘ Py . 
9 add to it al yvuirchases affecv.ing inventory, and everv 
10 sale made by ..1e company was costed out. 
ll || Q Would you explain that to the jury? 
2 || A If they were installing drapes in a building 
13 | at the time of the billing of the job, the bookkeeper 
14 would take the cost of the fabric, the cost of making 
1 | the drapes, the cost of installation, and arrive at 
16 || a total cost to that job. That would be deducted 
17 from the beginning inventory and the additions to the 
18 || inventory, so that there was always a total dollar 
19 figure at the end of each month as to what the in- 
20 ventory should be. 

! 
21 | @) puring the years you were the accountant 
oe for Glass Fabrics and Textura, did thev also take a 

} 
3 physical inventory? 
2A MR. TOPKIS: Your llonor, I don't know what 
25 this is all about. I suppose they did take a physical 
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inventory That's not in issue in this case so far 


T am aware. 


MR. BREINDEL: Certain answers to 


pertaining to the counterclaim claim 


interrogatories 


that there were inventory shortages, the inventory books 


were incorrect, and there were serious discrepancies 


in the way the inventory books were kept. 


If you will stipulate to that not being 


an issue I will drop this line of questioning. 


MR. TOPKIS: We didn't make any mention 
of inventcry in the trial brief, and I don't know 
what we are wasting time about. 

MR. BREINDEL: Would you like me to show 
you the interrogatories I am referring to? 


MR. TOPKIS: I said it is not an issue 


in this case. Can't we go on to something else. 


COURT: 1 dou't know what more you 


THE 


want. 


MR. BREINDEL: I am satisfied with that, 
your honor. | | 
22 | 9 Now, Mr. Zimmerman, were you authorized by | 
vA) lr. Powrie to release any credit information in | 
2A your firm's possession pertaining to Textura? | 
25 A Yes, I was. I was authorized to release | 
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eredit information to anybody with whom he was doina 
business, 

@) For what period of time were you so 
authorized? 

A That was from the time we took Mr. Powrie's 
account on as an account until the very end. 

(a) So that your authorization applied to Glass 
Fabrics and Fenestra as well? 

A Correct. 

Q To whom were you authorized to release this 
i. formation? 

MR. TOPKIS: To anybody and everybody, 
your Honor. Again we can shorten it, That is not 
an issue here either. 

fe) Were any restrictions ever put on the in- 
formation that you could release to these people? 


A Not that I can recali. 
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Q Can you tell us in connection with Textura 

and its predecessors what information was generally asked 

for by people seeking credit information? 

MR. TOPKIS: Objection. 

THE COURT: There is no issue on this point. 

Q Did you frequently give credit information to 
Dommerich & Company? 
A Yes, I did. 

MR. TOPKIS: Objection. 

THE COURT: Sustained. 

MR. BREINDEL: Your Honor, one of the issues 
raised by the counterclaim is that Willhelm, Zimmerman & 
Company is a co-conspirator and is named in the counter- 
claim, that they gave false and misleading information, 
and I say that is irrelevant and I want to take that issue 
out of the case. 

THE COURT: Go ahead. 

Q Mr. Zimmerman, did frequently give credit inform- 
ation to Dommerich? 
A Yes; 2 did. 


Which individuals? 


A Either Mr. Hornickel or Mr. Thompson. 


Q Qan you tell us with respect to Mr. Hornickel 


what type of credit information about Textura or Glass 
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2 Fabrics he would ask you? | 
3 A He would ask for the latest financial 2 aca 
4 he would ask for subsequent events, sales since that state- | 
5 ment, any unusual happenings in the company that I might be 


aware of, unfilled orders, anything that would give him 


q an indication of how the company was doing and its ability 
| to pay bills. 
| 
° Q Did you ever to your knowledge give Mr. Hornickel | 
10 or anyone else from Dommerich untrue information with | 
il respect to Textura or Glass Fabrics? 
e 
" A I never did. 
_ Q Did anyone from Burlington ever ask you any ques- 
“ tions in connection with Textura's credit standing? 
15 A Yes, I often spoke either to Larry Donnelly or 
6 Mr. Jack Cann, who was his assistant. 
" Q To the best of your recollection what kind of 
18 credit information would they ask you for? 
19 A Identical to what I have just described. 
20 Q In your discussions with Mr. Donnelly or Mr. 
al Cann was the subject of the confidentiality of the inform- 
a ation you were giving them raised? 
a : A Whenever we release any figures on any client 
a - always say that we are releasing these in confidence? 
25 


Q Did you ever get any requests for credit infornm- 
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ation with respect to Textura, Fenestra or Glass Fabrics 


trom J. P. Stevens? 


A I don't remember any requests from J. P. Stevens. | 


Q Did 


you ever jet any requests as to Textura, 


Fenestra and Glass Fabrics from Clark-Schwebel? 


A I never remember any requests from Clark-Schwebel.| 


Q As an accountant do you frequently get calis 


from people who supply merchandise or services to your 


clients on credit? 


A About ten a day. 


@) How 


of call? 


long a time have you been getting this type 


Since I became a partner in the firm, which was 


have been handling this type of credit call. 


Fased on your dealings with the credit people 


do you have an 
generally seek 
MR. 

has to do with 
THE 

A The 

the ability of 


Credit men are 


opinion as to what type of information they 
about your clients? 

TOPKIS: Your Honor, I don't know what this 
this case. 

COURT: I will permit it. 


type of information that is sought is always 


that particular client to pay its bills. 


basically interested on any current balance 


sheet in the current assets and the current liabilities. 
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We are always asked in giving credit information our knowl- 
edge of what has happened in the company since the date of 
that financial statement, what the sales are or have been, 
unusual transactions, open orders, items of that nature. 

Q Going back to Plaintiffs' Exhibit 47, the June 30, 
1966 statement, does that statement, Mr. Zimmerman, show 
the percentage of Textura's gross profits on sales for the 
first six months of 1966? 

A Yes, it does. 

Q What is that percentage? Tell us what page 
you are at. 

A On the fourth page. It's marked "Comparative 
income statement, six months ended June 30, 1966 and six 
months ended June 30, 1965. 

Q Could you tell us that percentage? 

A The percentage that is reflected to June 30, 
six months ended June 30, 1966, is 38.8 per cent. 

Q Does Plaintiffs' Exhibit 47 also show “he net 


profits before taxes of Textura for the first six months 


of 1966? 
A Yes, it does. 
Q What is that? 
A The profits are $55,646 pre-tax, and represents 


6.9 per cent of sales. 
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Q In connection with Plaintiffs’ Exhibit 47 do 
you know if it refers as an asset loans to Mr. Powrie 
and Mr. Johnstone totaling $19,828? 
A Yes, on the second page under Other Assets the 
figure due from employees and officers, $19,829. 


Q Do you know if those other officers are Mr. Powrie 


| 
and Mr. Johnstone? | 


A I believe they made up the total. 
Q Can you tell the jury who Mr. Johnstone was? 


A Mr. Johnstone at one point was a stockholder and 


officer and head of the sales department of Glass Fabrics. 

Q Do you have an opinion as to whether the entry on | 
Plaintiffs" Exhibit 47 under Other Assets due from employees 
and officers $19,829 is an entry made in accordance with 
generally accepted accounting principles? 


A Yes, it is. 


Q On what do you base that opinion? 

A These are moneys lent to the officers over a 
period of time in each year when we did our audited state- 
ment. These amounts were confirmed directly to us by 


Mr. Powrie and Mr. Johnstone both. 


Q During the years your firm did work for Textura 
and Glass Fabrics did you also audit Fenestra's books and 


records? 
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A I believe up through December of 1964, at which 


Fenestra was basically inactive. 


Q Did Fenestra ever issue, to your knowledge, or 

separate financial statements? 

A I don't recall anything butFenestra's statements 
being combined with those of Glass Fabrics. 

Q Were all of Fenesta's expenses borne by Textura? 


A While Fenestra was operating expenses were 


allocated either from Glass Fabrics or Textura to Fenestra 


based on sales. 


Q But who paid those expenses? 

A Glass Fabrics or Textu# actually paid the 
expenses. 

Q Were all of Fenestra's revenues credited to 
either Glass Fabrics or Textura? 

A Yes, they were. 

Q Do you know who Irene Sharpe was? 

A Yes, Irene Sharpe was the bookkeeper at Glass 


Fabrics and then at Textura. 


Q When did she start with Glass Fabrics to the best| 


of your knowledge? 


Early in the'1960's; I would say probably 1960 


For how long a period of time was she employed 
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by Textura? 

A As far as I know as long as the company remained 
in existence. 

Q Do you have an opinion as to the competency of 
Miss Sharpe as a bookkeeper? 

A Yes, I believe she's a very comp~cent bookkeeper, 
both in my experience with her at Glass Fabrics and Textura 
and our office's experience with her at a client she worked 


at previous to Glass Fabrics. 


Q To the best of your knowledge, Mr. Zimmerman, did | 


Textura have a practice of not recording expenses as they 
were billed? 

MR. TOPKIS: Of not reporting expenses? 

MR. BREINDEL: Recording expenses as they were 
billed? 

A In general Textura recorded its expenses as they 
received the bills. There are times when bills would 
come in after the books were closed that pertained to a 
certain month. These naturally would be recorded in the 
next month. I would like to add that when we came in 
on a quarterly basis we searched the records for all 
unrecorded bills, and if we found any for our statement 
purposes accrued them. 


Q During the time you prepared the financial state~ 
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ments for Glass Fabrics and Textura did you review their 
unpaid bill files? 

A Yes. 

Q To your knowledge did Glass Fabrics or Textura 
ever pay J. P. Stevens within the time limit specified on 
J. P. Stevens’ invoices? 

MR. TOPKIS: Objection, your Honor. That is 
all matter of record, and I don't think we need to search 
the witness' memory on that. 

THE COURT: Yes. 

Q Mr. Zimmerman, were you ever a stockholder, 
director or officer of Textura, GLass Fabrics, or Fenestra? 


A No, i was not. 


Q Did yoY ever receive anything of value from 


J. P. Stevens? 

A No. 

Q Did you ever receive anything of value from 
Burlington? 

A The only thing I can say is that our firm 
received of value from any of these people were references 
to new clients, if that is what you consider value. But, 
otherwise, I never received anything. 

Q Is that also true of Clark-Schwebel? 


A I have never received anything of value, 
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including references for a new client, from Clark-Schwebel. 


Q Did any defendant in this case ever extend 
any credit to you? 
A No. 


MR. TOPKIS: Objection, and the fact that he 
didn't extend us credit makes no difference. 
MR. BREINDEL: I am wondering why he is named 
as a co-conspirator if he never got anything. 
THE COURT: I don't see much point in this. 
Q Mr. Zimmerman, in 1964 did you benefit in any 
way from J. P. Stevens' extension of credit to Textura or 


Glass Fabrics? 


A No. 
Q Is that true for 1965 and 1966? 
A That is true. 


MR. COURT: Would it surprise you when I say 
it is not necessary for a co-conspirator to benefit? 

MR. BREINDEL: It would not, but it would go to 
motive. 

THE COURT: Why are we pursuing this? 

MR. BREINDEL: An element of this is motive, 
and I want to show that Mr. Zimmerman has no motive to 
defraud these defendants. 


THE COURT: Go ahead. 
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Q During the years 1964 and 1965 and 1966 did 


you benefit 


credit to Glass Fabrics or Texrura? 


MR. TOPKIS: We don't contend he benefited in any | 


way. I 


MR. BREINDEL: I have no further questions. 


CROSS EXAMINATION 


BY MR. TOPK 
Q 
financial s 


of you, Mr. 


A 


Q 


except in so far as it accurately reports information 
which was given to you by your client Textura? Isn't 


that right? 


A 


_ Statements. 


Q 


in any way from Burlington's extension of 


will make it easy 


Iss 


Referring to this June 30, 1966 unaudited | 

tatement, Exhibit 47, have you got that in front 
Zimmerman? 

Yes, I do. 


Now, that statement is not an audited statement, 


It's not an audited statement, no. 
It's not a certified statement? 
No, it is not. 


Your firm does not vouch for the accuracy of it 


We do take certain steps in preparing interim 


But uou don't vouch for them? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


724 


Zimmerman-direct 
We are not able to give an opinion. 
Q Exactly. And that is the difference between 
an audited and a certified statement and an unauii ed one? 
A That is correct. 


Q Assuming that the booxs Textura showed as a 


matter of their internal records a whole lot of sales 
supposedly made in June of 1966 which actually were not 
mad in June of 1966, and if you would prepare a document 
like this it would be wholly inaccurate? Isn't that 
right? 


MR. BREINDEL: I object. Mr. Topkis objected 


to my questioning Mr. Zimmerman on how he went about prepar- | 


ing his statements. I think Mr. Topkis has made that 
subject irrelevant. If I can't go into it, I don't see 
wt he can. 
THE COURT: I think the situation is different. 
MR. BREINDEL: On my direct with Mr. Zimmerman 


l went into the issue of how he went about preparing his 


financial statements. And if he relied on Textura's 
financial statements in doing so, and I was not permitted 


to do so. Mr. Topkis says it is irrelevant. So it 


continues to be irrelevant, it seems to me. 
THE COURT: I will sustain the objection. 


MR. TOPKIS: May I try again? 


SOUTHERN DISTRICT COURT REPORTERS, U.S COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y CO 7-4580 


| 725 
1 || 
ms12 Zimmerman-Cross 1081 
9 
‘. Q If the records of Textura falsely recorded sales 
3 : | 
made in June of 1966, when in truth and in fact no such 
4 
} sales had been made, you would not check that, would you, 
5 | | 
, in the course of preparing a document like this, June 30, 
. | 
1966, statement? 
i MR. BREINDEL: Same objection. We are cover- 
8 
ing the exact crounds that I attempted to. 
9 
THE COURT: You were going to ask him this 
0 | : 
\| question? 
| : 
\| MR. BREINDEL: I was going to ask him how he 
12 || 
went about preparing his year-end statements and quarterly 
13 
statements and what documents he examined, and Mr. Topkis 
14 : ; | 
said it was irrelevant, and he 1s just rephrasing his last | 
5 |i 
question to get to the same type of testimony. 
16 | 
MR. TOPKIS: He was asked and answered how he 
17 ; ; 
prepared documents,and I made no objections such as counsel 
18 ; oad 
is describing. 
19 : ; 
MR. BREINDEL: I will stipulate to stand by 
20 | la) ) | | 
Mr. Topkis' objection on the record if he will. 
21 || ; | 
THE COURT: You ask him what questions you want 
22 
on the prepa: ation of the books right now that you have 
23 


not already asked. 
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DIRECT EXAMINATION (Continued) 
BY MR. BREINDEL: 
Q Mr. Zimeerman, in preparing your year-end state- 
ments and your interim statements -- 

THE COURT: We are not talking about year-end 
statements. There was some question about his going into 
the details of preparing year-end statements and we could 
not see the relevance of it. 

MR. TOPKIS: I said-I didn't attack it. 

THE COURT: Go ahead. 

Q Mr. Zimmerman, ‘vill you tell us how you went 
about preparing uncertified, unaudited interm statements 
of Textura? 
A Yes, we would go to the office of the client, 
we would be given a general ledger which had been posted 
by the bookkeeper. From that general lecer we woulc take 
off a trial balance. 
Q Will you tell the jury what a trial balance is? 
A A trial balance is just a listing of all the 


accounts in the general ledger of aJt the assets, all the 


liabilities, all the income items and all the expense items, 


whic! has to balance to be right. 
We would then do a bank reconciliation. We 


would check the factor statement. The company bought from 
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some few sources; most of these sources submitted monthly 
statements to the company. We would generally check the 
account payable balances on the books to those statements 
to make sure that everything had been recorded. We would 
check thed inventory cut-offs -- the physical inventory 
was taken each quarter -- to make sure that all bills were 
entered for items that were included in the inventory and 
that all items included in the inventory for which bills 
were entered 
We would generally check sales cut-off. As a 

matter of fact, in connection with that statement, there 
was one item which wa3 recorded as a sale, and this was 
the item referred to before that I discussed with Mr. 
Berman. It was called the Del Webb job,-which had a 
billing, I believe, in the area of $60,000. That was 
recorded as a sale, and we found it was not a sale. That 
has been elizinted from this statement also. 

Q What is that statement, Mr. Zimmerman? 

A Exhibit 47. In looking at the 1966 records 
the correction that shoul¢ have been made to this statement 


instead of being dated as of June 30 it should have been 


dated as of July ®, because that is when the inventory was 


taken and the sales were held open until that point. 


Q In connection with your preparation of unaudited, 
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uncertified financial statements for Textura did you rely 
on Textura's in-house statements? 


Never. 


Do you know who prepared Textura's in-house state 


Their bookkeeper, Miss Irene Sharpe. 
Were you ever asked to rely on those in-house 


statements in preparing your statements? 


A No, generally we never even received copies of 


them. Occasionally we would, but we »2ver relied on them 


for anything. 


CROSS EXAMINATION (Continued) 


BY MR. TOPKIS: 


Q So the books and records of Textura recorded a 
sale to Del Webb of some $68,000 and you thought that was 
inappropriate so you didn't include it in the June30 statement? 

A Well, when you refer to I, you refer to the firm, 
Mr. Berman, yes. 

Q So if you found recorded on the books and records 
of Textura sales which in truth and in fact had not taken 
place you would not include them in your quarterly state- 
ments? 


A We would eliminate them, that is correct. 


.@) And you do your best to find any such? 
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A That as correct. 
Q Now it's possible, you will agree with me I 


would imagine, Mr. Zimmerman, that you could overlook some- 
thing? Is that correct 
A Anything is possible, but if I may explain, befor 
I explained that the company kept a total dollar control on 
its inventory. 
I also explained that every sale that was 
recorded on the books was posted, and if énase were a sale 


on the books, that had ten posted out, in fact, was not a 


sale, the overall dollar inventory control would be 


reduced to that extent. We would know something was 
wrong when we were handed the physical inventory. Any- 
thing is possible. It's possible that we could have 


missed it, but there were controls that would enable us to 
find it. 

Q That 17,000 or 18,000-dollar item that you 
referred to, the prepaid expenses, advertising expenses, 


do you remember tat? 


A Yes. 

Q There had been entry as of December 31, 1965, 
for prepaid expenses Is that correct? 

A Yes, there was. 

Q Did you reduce that entry by $5000 in January of 
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1966 to reflect the payment by you? 


A Yes, the receipt of that $5000 was posted against 
the prepaid expenses. 

Q During the balance of the first six months of 
1966 no other receipts came in? Is that right? 

A Yes. I don't remember the exact date, but 
there was another receipt, I believe, either in March or 


April or May of that year for $1550 which was also credited 


to that account. I do not recall who it was from. 


Q And those were the only receipts during the first | 


six months of 1966 of which you were eware? 
A That is true. 
Q Was it represented to you by Mr. Powrie that he 
expected to qet additional contributions from Various sourced? 
A Yes, it was. 
Q So it wasn the basis of his representation to 


you that you kept this prepaid expense item as an asseet? 


Is that right? 

A It was based on his representation to me the 
collection of in excess of $52,000 in 1965, the collection 
of the roughly $6550 in 1966 that led me to beli2ve that 


the remainder would be collected. 


Q The remaining $18,000? 


A Yes. 
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I would like to point out that the balance at 
January lst was $21,000, of which $6550 had been collected. 
Other items were added to the prepaid expense account, and 
I did look at those records and most of these items were 
also for this Engineer's Guide. 
Q The June 30, 1966 report was never issued? 


Isn't that correct? 


A I would assume that that is correct. 

Q Well, you are quite sure of it, a ren't you? 

A It was never typed. Now I that it was reviewe 
with Mr. Powrie. Whether Mr. Berman read these figures 


to any credit men or not I could not tell you. 


Q But you never found any copy of it being issued? 
A To the best of my knowledge it was never typed. 
Q In your ordinary course you type a report before 


you wend it out? 

A Generally, yes. 

Q This entry on the books of Textura of $200,000 
relating to the so-called Mo-Vac distributorship, you say 
you thought that was an appropriate entry? 

A Yes. 

Q You say that because you got or you were given 
_by Mr. Powrie a letter from him to Clark-Schwebel dated 


February 23, 1965, Plaintiffs' Exhibit 870? That is the 
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document that was shown to you before? 

A Yes. 

Q You remember I asked you whether you were shown 
Exhibits I and A to that docment and you testified you 
never saw them? 

A That is correct 

Q You see that this letter agreement between Mr. 
Powrie and Clark-Schwebel says, from Mr. Powrie tuo Clark- 
Schwebel: 

"you shall pay to us the sum of $50,000 when 

an agreement in the form of Exhibit I has been signed 

by you, that is, Clark-Schwebel, Textura, Limited, and 

Mo-Vac International, Inc." 

Do you see that language? 
Yes, I do. 
This $50,000 was never paid, was it? 

A No, it was not. 

.@) And to your knowledge no agreement in the form 
of Exhibit I was ever signed by Clark-Schwebel? 

No to my knowledge, no. 

Nor was it signed by Textura to your knowledge? 
To my knowledge, no. 

You have never seen such a document? 


That is correct. 
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The document continues: 

"You will pay us $50,000 when the price schedule 
referred to in Paragraph 4 of the contract has been 
agreed to in writing by the said parties and attached 
to the contract as Exhibit A." 

Now, to your knowledge that price schedule was 


never agreed to in writing by anybody, was it? 


A To my knowledge, no. 


Q And it was never attached to any contract as 
Exhibit A, to your knowledge? 
A To my knowledge, no. 
Q You see in Subparagraph B that it provies that: 
"If Mo-Vac fails to give you -- that is, Clark- 
Schwebel -- the notice referred to i: Paragraph 1-A 
of the contract within one year afrer the date of 
this agreement we shall upon demand repay you the 
amount given to us pursuant to Subparagraph A." 
That is the $50,000 that was never given? 
Is that sight? 
A That is right. 
Q And Mo-Vac did fail to give the notice referred 
to in Paragraph 1-A, didn't it? 
You don't know of Mo-Vac ever giving any such 


notice? 
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Clark-Schwebel to Mr. 
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Q 


A 


Q 


A 


it discussed the Mo-Vac proc 


graph offering a hundred tho 


dollars for a half interest in this? 


that type of goods in the industry, 


interest. 


0 


you at the same time that Plantiff 


to you? 


A 


earlier, 


in 1964, the letter that you referred to offering 
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I don't know of Mo-Vac giving notice. 


And you tell us that you once saw a letter from 


Powrie offering him a hundred thousand 


That is true? 
Are you sure of that? 
I am positive of that. 
Do you remember what the letter said? 
I can't recall everything the letter said, but 


ess, it discussed the need of | 


and there was a para~ 


usand dollars for a one-half 


Do you remember whether that letter was shown to 


s's Exhibit 870 was shown 


No, this letter was shown to me earlier, much 


the hundred thousand dollars. 


Q 


A 


Q 


Ot was shown to you much earlier in 1964? 


Right. 


You are sure you saw it? 


Yes. 


Is your confidence in the slightest degree 
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shaken by the fact that Mr. Powrie has not been able to 
come up with the letter and Clark-Schwebel has no record of 


any such letter? 


MR. BREINDEL: Objection. There has been no 


evidence that Ciark~Schwebel has no letter. 
THE COURT: Strike that. 


Q Is your confidence shaken by the fact that Mr. 


Powrie has not produced any such letter here? 


A No, it .ie not. 

Q You are still certain? | 
A I saw that letter. 

Q On the basis of that letter you thought it 


appropriate to value this distributorship at $200,000? 

A On the basis of that letter, on the basis of this 
agreement which showed that the Mo-Vac process did have a 
value, on the basis of the agreement that Mr. Powrie signed 


giving him the distributorship of this process, and on the 


basis of the minutes in which Mr. Powrie's associates agreed 


that there was a value to this. 


Q Do you know what Mr. Powrie paid for this di: 
tributorship? 

A I don't believe Mr. Powrie paid for this dis- 
tributorship. 

Q Do you know one way or the other? 
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A I do not know positively. 

Q If in truth and in fact he peid zero for it, 
would that affect your judgment as to its value? 

A No, I don't believe it would. 

Q As of December 28, 1964, you are referring to 
the minutes of a special meeting of the board of directors 
of Textura as giving you some clue as to the value of the 
Mo-Vac process? 

A That is correct. 

Q Those minutes refer to a value of a hundred and 
fifty thousand dollars, don't they? 


A That is correct. 


Q Not 200,000? 

A That is correct. 

Q Was it your feeling generally, Mr. Zimmerman, 
that if the stockholders of this company wanted to say it 
was worth $200,000 they probably knew more about it than you 
did and unless you had some real reason to challenge it, 
it was perfectly all right for you to report it on the books 
at 200° 

MP. BREINDEL: Objection. 
THE COURT: I think he has described on what 
basis he reached the determination. I will sustain the 


objection. 
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tir, Zimmerman, did it ever occur to you 
that possibly this No-Vac distributorship was not 
worth $200,000? 
Yes, it did, 
When did that thought come to you first? 


After these processes started, I am talk- 


inc about this suit. 


a) This lawsuit was begqu. in December of 1966, 


Is that what you mean? 


I wasn't really aware of it until some time 


I see. Well, you knew in 1966 that the 


‘o-Vac process had not entered commercial production, 
didn't you? ‘ 

A I knew that at that point it had not. 

Q And you knew that Clark-Schwebel had not 
paid any $50,000 under this letter agreement of PX-370, 
didn't you? 

A That’s correct. 

Let me amend that. I now know that-is 


correct. 1 knew it was correct up through the time 


of the point I did the March 31, 1966 unaudited 


statement. 


MR. TOPKIS: Could I have that answer back, 
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(Record read.) 


Q When you did the March 31, 1966 unaudited 


statement, sir, didn't you inquire whether Mo-Vac had 
given the notice referred to in the letter of February 
23, 1965? 

A I do not recall inqu.ring. 

a) Is it possible that that just slipped your 


attention? 


A It's possible. 


(a) Your deposition was taken in this action 


on two occasions, wasn't it, Mr. Zimmerman? 

A That is correct. 

a) Do you recall, sir, that on neither of those 
occasions you mentioned this letter from Clark-Schwebel 
supposedly offering $100,000 for a half interest ina 


Mo-Vac distributorship? 


A I believe that I did. I also would 
1: e to point out that in the first deposition I gave, 


which was some time in October of 1970, that as the 


deposition will show I was under a tremendous straiu 
in that my wife was dying -- 
Q I am sorry to hear that. 


A -- and I pointed that out in the deposi- 
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tion, and even though I read it afterwards and I 
didn't find any corrections, I do believe that I had 


mentioned it. 


5 QO I don't think it is there, buc if it is I 
6 am sure zealous counsel will find it and call it to 
7 | our attention. 
8 } MR. BREINDEL: Youx Hlonor, if Mr. Topkis 
9 | asserts it is not there, we will stipulate to it. 
10 MR. TOPKIS: Nor is it, to the best of 
ll | my understanding, in the deposition of October 29, 1973. | 
12 || MR. BREINDEL: The same stipulation, your | 
13 Honor. 
14 THE WITNESS: May I ask, was I asked the 
15 | question? ; 
16 MR. TOPKIS: I think that questions were 
17 asked which would have called for identification of that 
18 document. 
19 BY MR. TOPKIS: 
20 Q At what point, sir, do you think it would 
21 | have been appropriate to take that $200,000 lo-Vac 
22 entry off the Textura boo.s as an asset? 
23 | | A I would have to give that considerable 
2A | _ thought and review it with people in my office who 
3) were responsible for decisions affecting the latest 
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accounting procedures. My quick opinion would be 
that, for instance, if I found in 1965, or I found in 
1966, that it had no value, that I might go back and 


amend the 1964 audited statement. 


fe) Did you find anything in 1965 or 1966 which 


indicated to you that the Mo-Vac processed had any value? 


A No, but as well I did not find anything to 
show me that the Mo-Vac process had no value. I 
knew that they were in the siiiidan of building a plant. 
I knew that they were in the process of developing 
the fabric. I knew from clients in the curtain and 
drapery industry that a fabric of that type was neces- 
sary. I also know from clients who have developed 
various fabrics that it takes time to do it. But I 
had no occasion whatsoever during my association through 
the point I mentioned that the process had nc value. 


Q Do you know whether Mr. Powrie ever told 


anyone that the process was a total failure and worth- 


less? 
A I do not know that, no. 
@) He never told you? 
A He had never said that to me. 
(9) He never told you that? 
4 Not at that point, no. 
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‘@) When did he 
A I think we were discussing it within the 


last six months, and he mentioned that they never 
really, to this day, have gotten it off the ground. 
@) Now, this good will item on the Textura 
balance sheet, that $50,000-ddd, do you remember that? 
A Yes, I do. 


(a) That is nothing that anybody could sell or 


eat or use, is it? 
A N65. 26 ts nots 
Q And, as a matter of fact, it was just the 


end product of some arithmetic, wasn't it? That is, 


you saw that Glass Fabrics® liabilities, its debts, shat 


it owed, were more than what it had, and 50 when Textyra 


took it,in order to make Textura's hooks balance you 
had to credit something to the asset side and so y 
called it good will, is that right? 

A That is correct. 

I also point out that during this period 
of time accounting principles had no provision whatso- 
ever of writing off good will. As a matter of fact, 
they had no provision at that time for writing off 
research and development. 


Since that date there have been changes in 
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that good will now must be written oif over a period 
of time, as well as development costs, but this is within 
the last three, four, five years, that this has taken 
place. 
In the past when a figure of good will 

was placed on the books it remained. 

Q And its placement on the books was within 


the discretion of the accountants? 


A Normally, I would say yes. 


(9) Was there any other way that the $50,000- 
odd difference between Glass Fabrics’ assets and its 
liabilities could have been handled as an accounting 
matter? 

A I can't give you a quick answer to that. 
I have not given it thought. 

Q You are not certain that there was some 
other way? 


A I am not certain that there was another 


MR. TOPKIS: I have nothing further. 
Thank you, Mr. Zimmerman. 
CROSS EXAMINATION 


BY MR. MC GANNEY: 


9) lic. Zimmerman, you had no involvement with 
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this account after March 31, 1966, isn't that correct? 

A From March 3lst -- at the time I did the 
March 3lst audit my basic involvement, my only in- 
volvement, to the end of the business was reviewing with 
Mr. Berman the account before he went into doing it, 
looking at his finished product, and during the process 
of preparing that, discussing that Del Webb job with 
him. : 

(9) You didn't examine the books and records 


of Textura as of June 30, 1966? 


A Jot at that time. I have since. 

Q And when did you do that, sir? 

A I would say within the last six months. 

(9) In preparation for coming here to testify? 
A That is correct. 

0 Mr. Zimmerman, when you prepared the De- 


cember 31, 1965 statement -- first, let me ask you, that 
December 31, 1965 statement, that includes Fenestra's 
operations through the year 1965 as well as Textura's, 
is that correct? 

A I would have to have that statement -- here 
it be The statement that I have in front of me is 
for Textura only. 


Q Did you prepare a statement for Fenestra? 
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To the best of my knowledge, no. 


9) Do you know whether Fenestra's sales were 
recorded in Textura at the year end 1965? 
As I recall, in 1964 Fenestra basically 
became inactive. 
(0) So Fenestra was not operating in 1965 and 


1966? 


A That is how I recall it. 


9) Fenestra never had any economic substance 


at all, did it, Mr. Zimmerman? 
A The basic reason for Fenestra's existence 
was to handle certain large jobs, billing them under 


some name other than Glass Fabrics. This is the 


reason that was given to me for the existence of Fene- 
stra. 

@) It is true, sir, that it ad no economic 
substance, is that correct? 

A Not basically, no. 

@) I notice on the December 31, 1965 balance 
sheet, under the category "Other Assets," a statement: 
"Due from Fenestra Fabrics, Inc., $11,000." 

Do you know how that entry came to be made? 


A That entry would have been a carryover from 


when Fenestra was active. We would have been trans- 
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ferred as one of the assets of Glass Fabrics when Tex- 
tura acquired all the assets and liabilities of Glass 
Fabrics, 


Do you have the sales ledgers in front of 


I do not have them in front of me, no. 
MR. MC GANNEY: Do you have them, Mr. 


Breindel? 


IR. BREINDEL: They are in the courtroom, 


and if you wish the witness to go through them, he 
will, 

MR. MC GAUNEY: If you could provide 
him with the sales ledgers of 1965 and 1966 of Fene- 
stra <-- 3 
MR. BREINDEL: I wouldn't know what they 
look like. I would be glad to otherwise. 

I would suggest you give me all the ledgers 
you want and we will take a short recess and Mr. 
Zimmerman will get them for you. 

THE COURT: All right, we will take-a 
short recess, 


(Recess. ) 


(In open court; jury present.) 
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BY ItR. MC GANNEY: 

(9) During the recess you refreshed your recol- 
lection that Fenestra was in fact in oepration in 
1965 and 1966? 

A ¢ I was wrong on that point. 

(@) Does your December 31, 1965 statement include 
Fenestra's operations as well? 

A It does, ves. ; 

Q Fenestra was merely a name in which Textura 
did business? 

A May I explain how it is included? As 
I explained before, Fenestra was basically a name in 
which to bill certain customers. It was explained 
to me by Mr. Powrie that certain mills were getting 
objections because Mr. Powrie was doing certain type 
of large jobs, so instead of using Glass Fabrics he 
used the name Fenestra. The sales that went through 


Fenestra actually transferred to Textura and are re- 


flected on Textura's books as sales, and all the costs 


of those sales are on Textura's books, 

Q I was asking you when we broke about the 
item on the balance sheet which says due from Fenestra 
Fabrics $11,000-some-odd. Can you tell me how that 


item arose? 
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2 A Yes. As I pointed out to you,that at 

3 January 31, 1965 there was a balance of 13-odd thou- 

4 | sand dollars, and during the year these sales were 

5 } recorded on Fenestra but transferred to Textura so that 

6 | even the amount was reduced because certain collections 

7 | on Fenestra were transferred to Textura. 

8 | There were no transactions on that account 

9 | at all during 1966. : | 
10 ! Q So that this item on the balance sheet 
11 } remained the same on your March 31, 1966 statement? 

} | 
12 A Yes. It's identical. 
13 | MR. BREINDEL: What exhibit number is that? 
14 || MR. MQ GANNEY: Exhibit 39. 
15 MR. BREINDEL: Thank you. 
16 Q This also appeared on the June 30, 1966 
17 statement, is that correct? 
18 A I happen to be looking at the June 30th. 
19 MR. BREINDEL: Could the witness see it? 
20 Q Plaintiffs’ Exhibit 39 is the last gibeeneat 
21 | that you prepared, is that correct? 
2 A That I was involved in the preparation of, 
3 tk: and the z.:nount due from Fenestra Fabrics is 
2 _ identical, $11,349. 
25 


Q Do you know whether that amount was ever 
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paid, Mr. Zimmerman? 

A I don't know. 

@) You do know in August of 1966 the Mo-Vac 


item on the balance sheet was completely written off? 

A I have been told that that item was written 
off, but I had no knowledge of it at the time that it 
was written off. 

Q Neither Mr. Powri. aor Miss Sharpe con- 
sulted with vou on that? 

A Nobody consulted with me on that. 


(9) And that was after Mr. Berman's report was 


prepared, is that correct? 


A (Ilo response. ) 
MR. MC GANNEY: I w_chdraw the question. 
(9) And you do know that the item of good will 


was written off in August of 1966? 

A I have been informed that it had been 
written off, but at the time it was written off I had 
no knowledge of it. 

@) I have provided you, Mr. Zimmerman, with 
a copy of the sales journals of Fenestra Fabrics. 

Can you tell me when you performed your 


year-end audit, December 31, 1965, whether there were 


included in the December sales any sales that were actually 
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to 


invoiced in Januarv, 1966? 


3 A I have checked since that date and the cut- 


4 | off, to the best of my knowledge, at December, 1965 


ot 


was cut off on December 31, 1965. 
6 || Q So there are no sales in the year 1965 that 


‘ae | were invoiced in 1966? 


8 A I don't understand that question. 

| 

} | 
9 | 2) There are no sales included in vour report 
10 || for the year 1965 that were actually invoiced in the 


year 1966? 


12 ] A To the best of my knowledge, no. 

13 (a) Turning to the June 30, 1966 date, have 

14 | you examined the sales journals of Textura anJ Fenestra 

15 | for the end of June, 1966? : 

16 A Yes. Within the last six months I have. . 
7 Q You dod not do that in 1966? i 
18 A Ne, I did not. 

19 | a) Can you tell us whether there are any sales 

20 included in the June 30th half-year statements that were 

21 actually invoiced in July? 

22 A Are you talking about other than the Del 

o Webb? 

2A ) Well, there is the Del Webb job. 

25 A Yes, chere is a Del Webb billing in excess 
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of $60,000, which I have testified has been eliminated 
from this statement. 

Q Are there other -- 

A I also testified before that the change 
I would maKe in this statement I would not have it 
as of June 30th but I would have it as of July 8th. 

9) This is in this draft statement that was 
prepared? 

A 

MR. BREINDEL: Could we identify that 

as Plaintiffs’ Exhibit 47. 


9 That is Exhibit 47? 


A That is what I am referring to, yes. 


I believe I did testify earlier that I wotld have made 


that change if I were doing it, to call it as at July - 


8th, because I believe there was approximately 


$15,000 worth of sales included in the figures throu." 
July 8th. 
I also believe that the inventory was 


taken at July 8th as well, and the purchases 


were entered up through July 8th as well. 
THE COURT: This would be in addition 


to the Del Webb item? 


THE WIT ESS: This is in addition to the 
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of your previous reports ever been 


issued as at any date other than the end of June? 


Did you ever issue a July 8th report before? 


A 


0 


On this 
Yes, Mr 
No. 


SOUTHERN DO'S 


particular client? 
- Zimmerman. 


I have on others. 
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Q As it stands now Plainriffs' Exhibit 47 dated 
at June 30 is an incorrect statement of the sales as of 
June 30, 1966? Isn't that correct? 

A It is a funny question. If this statement 
were dated July 8, at which time -- 

Q It is not. dated July 8? 

A I said I would make that change in it because the 
actual cutoff completely of inventory purchases and all 
else was as of July 8. j 

Q But the statement that had been admitted in 
evidence is dated June 30, 1966? 

A That is right. It's an incorrect statement of 
the sales as of June 30. 

THE COURT: I think you have covered that. 

We are getting into semantics now. At any rate, it's 
repetitious. 

Q Have you examined e books and records of Textur 


and Fenestra as of June 30, 1966? What I mean to ask you 


is, have you looked at the July sales? 


A I looked at all the records since 1956,. yes. 

Q You looked at the July, 1966, sales? 

A Yes, I recall looking at them. 

fe) Do you recall whether there is recorded in July, 


1966, sales that were actually invoiced in August? > 
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A I do not recall that. My primary interest in 
looking at those records were through June of 1966, but I 
did see the entire set of books. 

MR. MCGANNEY: I have no further questions. 
CROSS EXAMINATION 
BY MR. HARDISON: 

You testified on direct examination with respect 


to conversations you had with credit men generally and Mr. 


Donnelly of Burlington Industries specifically? Is that 
correct? 

A That is correct. 

Q I believe you testified that credit people were 


primarily interested in determining the ability of your 


clients, including Textura, to pay the b-1lls? 


A That is correct. 

Q I think you said that some of the things they 
look for in that connection is working capital? Woulc tha 
be one? 

A I put it in a different way. I said what they 


are primarily interesred in is current assets and current 
liabilities, the difference of that figure being working 


capital. I alse said that they were interested in 


subsequent events as to what cales in the future had been 


and what bookings had been. 
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Did you characterize bookings as open orders? 
Open contracts, right. 

Q Didn't you say they would be interested in any 
unusual circumstances? 

A That is correct. 

Q Would you include within that category of unusual 
circumstances any arbitration proceeding that might have 
“een brought against the client? 

A 

Q Wovld you include a history of slow payment of 
bills by the client? ; 

A Well, sir -- 

Q Can you answer the question yes or not? 

A Repeat the question. - 


Q Would you include within the category you just 


described, a history of slow payments of bills by the clienc. 


A rvose people that would normally be calling me 
would alread. | pow that “uct. 
Q Then , 2% would include it? 
A No, i would not include it unless it was a com- 
pletely new source. 
Q Would you include in the category the fact that 


a supplier to the client might have requested a personal 


guarantee in connection with the accounts? 
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MR. BREINDEL: Objection. 

THE COURT: What is the objection? 

MR. BREINDEL: I don't know what "might have" 
means. 

THE COURT: If such a demand had been made, woul 
that be a matter that sie wouldd consider unusual or signifi- 
cant? 

THE WITNESS: May I first state that in this 
industry a personal guarantee is not unusual, but if I were 
asked if that client, any particular client, had given 
personal guarantees that I was personally aware of, I 
would answer the question. 

Q Would you include among that category of 
unusual situation the discharge of employets by your client? 
A No, I don't think that is unusual. 
Q Do you know whether at about the end of 1965 
Textura, in fact, discharged a number of its employees? 
A No, I do not. 

MR. HARDISON: That. is all, your Honor. 

MR. BREINDEL: A few questions on redirect, your 
Honor. 

REDIRECT EXAMINATION 
BY MR. BREINDEL: 


Q Does Plaintiffs' Exhibit 47, your firm's June 30, 
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1966, statement, include any income whatsoever from the 
Del Webb job? 

A No, it does not. 

Q I believe you testified, Mr. Zimmerman, that ther 
is certain income included in Plaintiffs’ Exhibit 47 which 
was received after June 30, 1966? 

A What I stated is that the books of the company 


were kept open till July 8 of 1966. My understanding is 


that the inventory was taken as of July 8, 1966, and that 


all purchases through July 8 afffecting the inventory were 
either accrued by Mr. Berman or placed on the books. 
What I am trying to say that if this statement were dated 
July 8 than interim unaudited statment it would be 
correct. : z 

Q Is there any income included in the June 30, 
1966, statement which was Received after June 30, 1966? 

A Yes, there were invoices through July 8 included. 

Q Does the failure to include that income in 
Plaintiffs' Exhibit 47 significantly affect the accuracy 
of Plaintiffs' Exhibit 47? 

A Well, in checking later I found there was approx~ 
abate $15,000 of invoices that were included as of June 


30, but ir investigating it I found that the costs were 


also included. 
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Q Approximately how much were those costs? 
A The gross profit aas approximately 30 to 33 per 


cent, so the cost would be the difference. 

Q Does the fact that the difference is incluced 
in Plaintiffs' Exhibit 47 even though it was received after 
June 30, 1966, significantly affect the accuracy of 
Plaintiffs' Exhibit 47? 

A I do not believe so. 

RECROSS EXAMINATION 
BY MR. TOPKIS: 

Q Really, then, what you're saying is that this 
draft statement, Exhibit 47, is a statement not for a 
quarter of a year, but for a quarter of a year plus a 
week? é 

A Yes. I also want to point out that it is not 
at all unusual in this industry. 

Q I'm not suggesting that. But in the prior 
year, 19€5, your statement as of June 30 was a statement of 


June 30, wasn't it? 


A To the best of my knowledge, yes. 

Q So you couldn't compare the 1966 figures with the 
1965 figures? We are comparing 14 weeks and 13 weeks? 

A Put it that way, yes. 


MR. TOPKIS: That is all. 
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THE COURT: You are excused. 

(Witness excused.) 

MR. BREINDEL: I believe we are waiting for 
Mr. Schwebel, who is to be here at 2 o'clock for the resump~- 
tion o f his cross. 

THE COURT: We will adjourn till 2 o‘clock. 

All right. 


(Luncheon recess.) 
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AFTERNOON SESSION 
(2.00 p.m.) 

(Jury present.) 

MR. TOPKIS: I£ your Honor pleases, by agreement 
of counsel we will now resume with Mr. Schwebel's testimony 
if that is satisfactory to your Honor. 

THE COURT: Yes, that is satisfactory. 
ok oC P. SCHWE BE | a wiv teenie sworn, 

resumed and testified furvher ‘is fc® ,ows: 

THE CLERK: You are stil] andr oath, sir. 

CROSS EXAMINATION (Continued) 
BY MR. TOPKIS: 

Q Mr. Schwebel, there has been testimony here 
that Textura and Glass Fabrics or Fenstra, whatever name 
under which the business was done, specialized in selling 
curtains to aichitects and builders of large commercial 
structures. 

The question I would like to put to you, sir, is 
is that way of doing business nusual in your experience 
or are there other companies, specifical*’ weré there other 
scuminbed in the early and middle 1960's which were engaged 


in that business? 
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A To the best of my knowledge, Mr. Topkis, of 
the decorative fabric business and its marketing and dis- 
tribution there were and are at least several other companies 
such as Thortel, Fireproof Products, Roscoe, 4 firm in Chicago 
by the name of Benrose, who pretty much engaged in the . 
same distribution of fabrics for primarly the architectural 
field; high-rise builings and the institutional field. 

Q You say their distribvtion of fabrics. Would 
that include within it the snneeunrion or selling and 
preparation and selling of curtains and drpaeries? 

A Yes, they either manufacture and install such 
drapes, I believe, or they in some cases perhaps subcontract 
the actual sewing of them but will take in their pwn names 
the architectural contracts from the institutions or bank 
or government building, whatever the case may be. 

Q There came a time in your dealings with Textural, 
Mr. Powrie's company, whatever its name, when Clark-Schwebel 
put Textura on a C.O.D. basis. 


Do you remember that? 


A Yes, I do, very well. 
Q Could you tell us, sir, how that came about? 
A We received a letter from Mr. Powrie in which he 


stated that as a result of our inability to resolve the 


alleged quality claims that he was making, that he had taken 
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the matter up with his attorneys. This was the first 
time that we had ever had any reference to legal action or 
lawyers in this matter and that rather disturbed me. 


Secondly, in that same letter, I believe, Mr. 


Tppkos, he said that he was, in our judgment, arbitrarily 
taking a $20,000 deduction from his indebtedness and payment 
to us. 

Mr. Nordheim and I talked the matter over and we 
concluded that since he apparently had made the decision 
to halt what we had hoped would remain reasonable discussion 
between our companies and nad gone to an attorney on the 
inatter, and since he was intendiz to make a deduction that 
none of us had agreed to accept , that we had to take 
restrictive action in limiting our further exposure of open 
credit and at that point we notified Mr. Powrie that further 
shipments until the matter was resolved one way or the 
other, would be on a C.O.D. basis. 


Q Were you.willing to go on selling to him provided 


he paid cash? 


A Yes, definitely. We had a great deal of 
mer -nandise in stccek thar. we vere ry *.xious to sell to 
ive! 

Q Was that merchandise readily salable to anyone 
else? 
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mdal2 
Thank you. 


CROSS EXAMINATION 


BY MR. MC GANNEY: 
5 ) Mr. Schwebel, I would like to ask you some 
questions to set our time period, after the formation 
of the Clark-Schwebel Fiber Glass Corporation. 
Did there come a time you established a 
9 decorative division at Clark-Schwebel? | 
10 A Yes, sir, in early 1962. 
sa Q Did you employ someone to run that divi- | 
12 sion? | 
13 A Ray Nordheim. | 
14 @) Is there another division at Clark~Schwebel? 
15 | A Yes, sir, an industrial glass fabrics divi- - 
16 sion. 
W7 Q How long had that been in existence? 
18 A Substantially, that represented the entire 
19 company until we formed the Decorative Division, 
20 and ther we gave formal name to the majority of the 
21 business, which was the Industrial Fiber Glass Division, 
22 so you might sav it was christened in 1962, also. 
B | a) Was there an individual who held a com- 4 
aA parable position in the Industrial Division to Mr. : 
25 Nordheim? | 
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Q Did you negotiate any contracts with decorative 
custofers, Mr. Schwebel? 

A No, sir, I did not. 

Q Did you participate in the sales of decorative 
fabrics by Clark-Schwebel? 

A On very rare occasions, perhaps one in a year 


Mr. Nordheim would ask me as a matterof good public 


relations to have a social luncheon with a decorative 


customer. 


But these were not really in the form of hard 
business discussions ana negotiations but, as I indicated, 


just public relations meetings. 


Q Did Clark-Schwebei have a credit department? 

A No, we didn't. 7 

Q How would Clark-Schwebel go about gathering credi 
information? 

A Well, in so far as the decorative division was 


concerned, Mr. Nordheim would obtain a Dun & Bradstreet 
report if such was available on a particular company. 

He would ask the account in question to. send us 
a financial statement for our confidential information. 
le would ask the account to give him the names of other 
companies with whom they were an important customer and we 


suld cal) those other ee oanies and find cut what “heir 
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credit experience was. 


Mr. Nordheim woula obtain the name of the 


account's bank and we would call the bank and find out if 
the bank had a satisfactory, normal credit relationship; 
whether they extended any loans; what their educated 
judgment was as to the financial viability of the company 
and much the same thing would be done in che industrial 
division. 

Q Mr. Schwebel, we discussed I think at some 
length yesterday the determination of costs and prices. 

If it came to your attention that Clark-Schwebel 
prices on industrial fabrics either should be raised or 
lowered because of market conditions, how would you go 
about accomplishing that? - 

MR. BREINDEL: Objection, your Honor. 

THE COURT: I think he testified as to how 
they came to their prices. He testified yesterday what 
factors he took into consideration. 

MR. BREINDEL: The question was a purely 
hypothetical speculative one, if it came to your attention 


how would you do it. I think it is objectionable on 


that ground. 
THE COURL: I will sustain the objection. 


He has given the basis on which he did it. 
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THE COURT: I hope we don't repeat what we uwsau 
yesterday. 
~cGANNEY: I don't think it was precisely 
gone into ye--erday. 
THE COURT: I recall that testimony that there is 
no price list comparable. 
MR. MCGANEY: Just one more question on this 
subject if I may. 
Q Mr. Schwebel, do you know if a price change 
in decorative fabrics were called for, how would that be 
accomplished? 
MR. BREINDEL: Objection, yur Honor. 
THE COURT: Overruled. 


A It would be accomplished by the only procedure 


available to us at the time and that was to negotiate «a 
new price the next time that specific customer came in with 
a request to buy an additional quanity of 4 particular 


fabric desiged for him. 


Q Mx. Schwebel, let me hand you Exhibit AI, a 


fiber glass industrial price list. 


I notice various style numbers. My question 


Are those style numbers common to the ‘ndustry? 


Yes, sir, they are uniformly used in Government 
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specifications and commercial specifications and some 
military specifications and generally by the fiber glass 
weaving industry as a result of their origin in these 
AST’ standards and Government specifications. 

.@) Mr. Schwebel, do “ou know whether Owens-Corning 
has separate industrial and decorative departments? 


A Yes, they do. 


Q Do you know whether 2PG has separate industrial 


and decorative departments? 

A Ye they do. 

Q I would like to show you Detendants' Exhibits 
in ev. snce AA and AB and ask you if you can identify 
those? 

A Yes, sir. 

Each of chese are credit memos issued by Clark- 
Schwebel Fiber Glass in February 1965 to Glass Fabrics, Inc. 
Mr. Powrie's company, for $2500. 

The purpose of the total 35000 credit was a 
subsidiary or a promotional allowance that we issued to 
Mr. Powrie to assist him in the costs of publishing a 
brochure which pre »ted decorative fabrics for window 
treatment in the architectural and institutional field. 
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the industrial division? 


A That would be John Wilson. 

Q Mr. Wilson? 

A Yes. 

Q Did you have any contact with M-. Wilson during 
that time? 

A Well, he was an employee of the company but no 


special contact other than that. 


Q But ou knew Mr. Wilson? 
A Yes. 
Q When did this responsibility in the industrial 


area terminate, if it terminated? 


A In 1968. 


Q You are not involved in the industrial fiber 


glass area at the present time? 


A No. 

8) How long have you known Mr. Jack Schwebel? 

A I have known Mr. Schwebel since 1946 or 1947. 
Q Has your association withhim b«en primarily in 


the area of business? 


A Yes. 

Q Were you with him when he formed the J. P. Schwebel 
Company? 

A Not at the time it was formed but shortly there- 
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He asked you to join the company? 
Yes. 


When he sold this company to J. P. Stevens, 


did he ask you to come along? 


A 


Yes. 


Q | Did there come a time when Mr. Schwebel left 
J. P. Stevens? 

A Yes, sir. 

Q When was that? 

A I think it was 1960. 

Q Where did he go, Mr. Schwebel, that is? 

A I think he helped form Clark-Schwebel Corpora~ 
tion -- Schwebel Fiber Glass Corporation. 

Q Did he ask you to join him in the Clark-Schwebel 
Company? 

A No. 

Q When M.r Schwebel left you assumed the position 
Mr. Schwebel had previously held? 

A Yes, sir. 


Q Was that an increase in the area of your 


responsibility? 


A Well, i became department minager insteac of 


assistant department manager so I would say yes. 
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Q For the period from 1956 to 1960 while Mr. 
Schwebel was still at Stevens, did you report to anyone 


other than Mr. Schwebel? 


A No, sir. 

Q Who reported to you for that period of time at 
Stevens? 

A Well, at that time as I said I assisted Mr. 


Schwebel the manager of the department and I don't think 


you would say anyone reported to me per se. They reported 


to Mr. Schwebel and I assisted him in his duties. 

Q Wro are some of these people that reported to 
Mr. Schwebel in addition to yourself? : 

A In the main I would say our salesmen. 

Q Any of these salesmen follow Mr. Schwebel to 
Clark-Schwebel Company? 

A A Mr. DiNapoli, Jack DiNapoli left some time 


after Mr. Schwebel did. 


Q To join Clark-Schwebe!) Fiber Glass Corporation? 
A Yes. 

Q Is that the only one? 

A. I can't think of any other salesmen. I don't 


believe there were any other salesmen to join Clark- 


Schwebel. 


Q Can you describe the synthetic tabrics division 


SOUTHERN OISTRIC/ CO" 7 REPORTERS, U.S. COURTHOUSE 
POLEY Gul ER Ref PORK Wy TO 7 4880 


io) 


= oe 


770 


ars Gusman-direct LETS 


of J. P. Stevens? 


A At what time? When was this? 


Q The period 1956 to 1966 and I will try to confine 


my questions to that time period, Mr. Gusman. 
A During that period the synthetics division of 
J. P. Stevens was responsible, in fact had two functions, 
of manufacturing and marketing in the main the synthetic 
fabric products by the company. 
Q Did that include industrial fiber glass fabrics? 
A Yes, it dis. The industrial fiber glass 


fabrics is a department in that division. 


Q Did this also include the decorative fiber glass 
fabrics? 

A Yes. 

Q Is that division or department of synthetic 


fabric division the division that Mr. Wilson was in charge 
of? 

A Yes. 

Q Mr. Gusman, did there come a time when you 
became aware of the existence of a price fixing agreement 
or understanding in the fiber glass industry? 

MR. TOPKIS: If your Honor please, wasn't this 


all gone into yesterday, with Mr. Schwebel at some length? 


Do we have to have it again? 
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for examination on Wednesday, and he alsc was a 

grand jury witness, for the purpose of our own schedul- 
ing. 

THE COURT: All right, I will take a look 
at his. I left all of those upstairs, except the 
ones I have here, that dealt with whoever these people 
were -=- Duff and Hankin and O'Connor. O'Connor 
I haven't read, but, frankly, these I have read. 

(Recess. ) 

(In open court; jury present.) 

BY MR. ATLAS: 

(@) Mr. Gusman, to the best of vour recollec- 
tion, can you describe for us the terms of this price- 
fixing understanding or arrangement that was arrived 
at among the competitors in the fiber glass industry? 

MR.TCPKIS: If your Honor please, we 
have had all this ad nauseam. I said it in my open- 
ing, we have said it over and over again, that is not 
an issue in this case. 

MR. ATLAS: I dispute that, as I have 


indicated to you before, and as I have indicated to 


Mr. Topkis. 


MR. TOPKIS: I don't know how counsel 


can disput. it. 
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Industrial Glass Division? 

A 1955 to 1968. 

9 And during all of that time did Stevens 
have an Industrial Glass Division and a Decorative Divi- 
sion. 

A Yes, sir. 

Q And you were all of that time in the In- 
dustrial Glass Division? 

A Yes, sir. 

Q Did you have anything at all to do with the 
Decorative (ass Division? 

A 1», nothing whatsoever. 

Q You have testified that you attended various 
price-fi::ing meetings in connection with industrial 
glass. When was the last of those? 

I believe it was, to the best of my recol- 
lection, in mid=- or late 1962. 

Q liow did these price-fixing arrangements 

come to an end, if they did, Mr. Gusman? 


A Well, I, as department manager of ti. 


industrial flass fabrics department, felt that it «1s 


in our longterm best interests to stop this practice 
and price completely independently, and we did start 


to price completely independently in, it was either 
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) late '62 or earl 63. 

3 Q Did you do that by issuing a new price 

4 list or in some other fashion. 

5 A We issued new price lists, we issued notices 

6 to customers giving them discounts from current price 

7 | lists, and, again, operated independent pricing. 

8 @) So that the price-fixing a: .angements were | 
9 at an end by early 1963? | 
10 A Yes, sir. | 
11 MR. TOPKIS: No further questions, vour | 
2 Honor. | 
13 Thank you, Mr. Cuc:an. | 
an MR. MC GANNEY: No questions. 
15 MR. HARDISON: No questions. | 
16 THE COURT: You are excused. 

17 (Witness excused.) 

18 MR. BREINDEL: Your Honer, for our next 

19 witness we would like to call John Bruner. 

20 

21 

22 

23 

a 

25 
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Witness John Bruner 

J-O i N BRUNER, Caitiea as a witness by 

plaintiffs, being first duly sworn, testified as 


follows: 


DIRECT ‘AMINATION 


BY MR. ! INDEL: 
a) Mr. Bruner, what's your occupation? 
A I am an associate professor of business 


economics in the Graduate School of Business, University 
of Southern California. 

Q What subjects do you teach, Professor? 

A I teach a variety of subjects but primarily 
what is called microeconomics, macroeconomics and 
managerial economics. In addition to that, I 
teach corporate finance, and taught those at the graduate 
level and the first three at the doctorate level. 

Q Tell the jury briefly what microeconomics, 
macroeconomics and managerial economics are about? 

A Microeconomics addresses itself to issues 
concerning the firm and the consumer, and macroecononi...3, 
macroeconomics, as such, addresses itself to issues 
concerning the entire economy. For example, the 
problem of total employment or total output or 
total price levels, and the like. 


Managerial economics, on the other hand, 
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addresses problems from a business perspective and 


attempts to apply this theoretical base that we developed 


in micro- and macroeconomics, and corporate finance is 


very traditionally the financia) function of the firm. 


Q Where did you do your undergraduate work? 
A At the University of Arizona. 

(9) Where did you do your postgraduate work? 

A l.y graduate work was at Arizonu State Uni- 


versity ahd the University of Colorado. 


@) Do you have any graduate degrees? 

A Yes, I do. 

‘@) What are those? 

A I have a Master of Science degree, I have 


an M.B.A., Master of Business Administration degree, 


and I have a D.B.A., which is a Doctor of Business 


Administration, 

‘@) Lo you belong to any professional associa- 
tions? 

A Yes, 8:28. 

(@) Which ones? 

A The American Economic Association, which 


is the General [conomic Society. 


Q Have you ever received any research grants? 


A Yes, sir. 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


776 


Bruner-direct 

fe) And what are those? 

A I have received a variety of research 
grants. One from the Department of Interior, Office 
of Water Resources Research, to study the demand for 
municipal water in Central Airzona, which is my disserta- 
tion. 

I received a grant from the Office of Economic 
Opportunity to study the feasibility of establishing 
a cooperative marketing center n the Watts area of 
touthern California. 
I received a research grant from the United 

States Department of Commerce, the National Oceanic and 
Atmosnheric Administration. As a matter of fact, 
I received two such grants from them, The latter 
is in progress at the present time. My charce there 
is to estimate or forecast the demand for and supply 
of sand and gravel in the Los Angeles -- I bea your pardon 
in the coastal zone of California. 

9 Have you aver been employed as a business 
consultant? 

A Yes, I have. 

Q By whom? 


A By a variety of firms, to include United 


States Postal Service, North ‘American Van Lines, Lowell 
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Scutter Division of Pet Foods, Lockheed Aircraft,: _ 
Automobile Club cf Southern California, Charter Diversi- 
fied Services. | 

Q Friefly, what dic you do for the United 
States Postal Service? 

A For the United States Postal Service I 
attempted to forecast the sales for Alden's, Inc. 


Alden's, Inc. is a wholly owned subsidiary of Gamble- 


Skagmore, Inc. And Alden's is in the mail-order 
business. For the Postal Service that was the tie- 
in. They were interested in what went through the 


United States mails and were interested in that as an 


industry. 
Q What did you do for North American Van Lines? 
A I worked with approximately 200 of their 
agents. North American Van Lines is a controlling 


interest, it is held by Pepsico, and I worked with 
approximately 200 of their agents in a marketing pro- 
gram and instructed them, at least in part, in methods 
of forecasting their sales. 

Q Can you tell us what you did for Charter 
Diversified Services? 

A That's an investment counseling firm in 


Los Angeles. They manage approximately two to three 
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hundred million in assets. I have made economic fore- 
casts at the macro level, the nationa: level for them, 
on a quarterly basis for about three and a half years. 


9 , Have you @one any work for plaintiffs in 


connection with this «wsuit? 


A Yes, #2. 

Q What were you asked to do on behalf of 
plaintiffs? 

A I was asked to project the sales for Textra, 
Inc., had they remained in husiness for tne period 1967 
through 1976. 

Q Were you told what the purpose of your re- 
port was? 

A Yes, sir. 

(9) And what were you told? 

A The purpose of the report was to provide 
a sales estimate, a sales forecast, from which the 
profitability or loss of that enterprise could be 
reasonably determined. 

(9) Does your report itself refer to profits 
or losses? 

A No, sir. 

(9) Can you tell us, is economic or business 


forecasting an art or a science? 
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I think it is a reasonable predictor, that Textura's 
sales should vary directly with this as an industry, 

Q In making your report, Professor Bruner, 
did you do a study of the various proxies that you could 


use to make these predictions? 


A That's correct. 
(9) What proxies did you consider using? 
A Well, I considered using a whole variety 


of proxies, and in the early report I did use several. 
One pertained to the construction industry as such, 
Since Textura supplied its products and services to 
various market segments, to various types of customers, 
to includecommercial high-rise buildings -- that. 

was the tie-in with this construction industry -- to 
schools or educational facitities, to hospitals, and 
the like, I used measures of the growth in hospital 
construction, educational construction and in a commer- 
cial high-rise component. 

Since they sold through decorator out- 
lets, sales for resale, we used a measure for decora- 
tor sales formerly which was disposable personal in- 
come, which was a measure of the capacity at the retail 
level of the consumer. 


So we used a variety of proxies here for 
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the industry as such, the industry within which Textura 
operated and sold its products. 

@) In making your final report did you de- 
termine that SIC 2591 was a more accurate proxy than 
relying on non-residential construction? 

A I think S’ 2591, this drapery hardware, 
blinds and shares, since drapery hardware was sold by | 


Textura, blinds and shades are in fact substitute products, 


particularly in the commercial level, and particularly 
because this particular time series, these data, are ' 
government data, they are objective data, they are | 
determined by a census and sampling procedures, I felt | 
that that was a more accurate predictor or would 
be more closely associated with and therefore a more 
accurate predictor of the sales of Textura. 

9 Is it vour opinion, professor, that SIC 2591 
is the most accurate proxy that you could find for 


projecting sales? 


A That's the best one that I know of, yes. 
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THE COURT: Are you going to put the report in 
evidence? 
MR. BREINDEL: Yes., 
Would you mark this as Plaintiffs' Exhibit 871, 
a report entitled Sales Projections for Textura, Inc. 1967- 
1976, by Professor John M. Bruner. 
(Plaintiffs' Exhibit 871 was marked for 


identifirc ation.) 


Q Do you have a copy of your report in front of 
you? 

A Yes. 

Q Is Plaintiffs’ Exhibit 871 the report we have 


been discussing? 
A I believe so. I have not seen the exhibit. 
THE COURT: Show him the one that har oeen 
marked. 
THE WITNESS: Yes, it is. 

Q Now, that report, Plaintiffs’ Exhibit 871, 
contains estimates or projections as to when Textura would 
have achieved its ultimate market share? 

A That is correct. 

Q What are those best esimates? 

MR. TOPKIS: The report, I would suggest, speaks 


for itself. i don't particularly admire or respect what 
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THE COURT: We have already received some of his 
conclusions. 

MR. TOPKIS: The only conclusion we have received 
is that seven per cent, and I would move to strike it, 
because it is seven per cent of what, your Honor? He says 
seven per cent of a market, but that is the one thing it is 
not. It is seven per cent ef some other market. 

MR. BREINDEL: He doesn't say it is seven per cent 
of the market. He says it is seven per cent of a predictor 
and there is a correlation to what predictor. 

THE COURT: We will take a short recess. 

(Short recess.) 

(Jury in box.) 

BY MR. BREINDEL: 

Q Professor Bruner, can you tell us why you used 
§$1C-2591 in your report? 

A I used SIC-2591 as a predictor of future sales 
because I thought it was the most accurate or the best 
oredic Wor for whieh information was available. 

SIC codes in general are recommended to us in 
all texts that I know of in forecasting and they are 
~smmonly used in this regard. 


Q I believe previously you testified that in pre~ 


paring your report you had arrived at a4 concl.3icn that 
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which is drapery hardware blinds and shades, so they have 
their sales in an amount equal to seven per cent of that. 
That is the best predictor of where their sales would be. 
They do complete with that directly as a business. 

Q Can you tell us again, Professor, why you used 
SIC Code 2591 as your pred’ cor in your study? 

A Because I thought that was the most accurate 
predictor for which data was savailable. 

(@) And your conclusion is that Textura's sales 
would be equivalent to seven per cent of that predictor? 
Is that correct? 


A That is correct. 


Q Now, what is the basis of that conclusion? 


A The basis of that conclusion is the fact that 


during the period 1962 through 1966 Textura had sales which 
were the equivalent of seven per cent of that prediccor 01 
seven per cent of that industry as defined by SIC-2591, so 
they historically had that relationship in terms of their 
saies to this particular industry. 

MR. TOPKIS: In California? 

THE WITNESS: That is correct, in California, 
and that is the basis for saying that performance in 
California would translate to the industry -- I beg your 


pardon -~- to the national market. 
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projections, is that correct? 


Why do you have two sets of projections? 


A That's correct. 


A I have two different sets of projections 
of sales. One is based on the assumption that Textura 
would receive this ultimate market share, this national 
position, if you would, with respect to the industrv, as : | 
have defined the industry, in three years. And the | 
other is based on the assumption that they would not | 
attain this 7 per cent of this industry until five years. 

The reason for the five years is simply that 

it is a more conservative estimate. The reason for 
the three years is the fact that the experience in 
California for Textura was such that they started in 
1962, or their sales in 1962 were about 6-some per cent. 
In 1963 it went to 7.7 per cent. So they did 
ei. ‘tively achieve this level of sales in a very short 
period of time. Therefore, it is reasonable to assume 
that they would achieve the national market in that 
same period of time, particularly since they had their 
sales force, their sales orcanization, product line, 
et cetera, very well established at the time of 1966. 

Q Based on your knowledge of economics and 


your past experience in economic forecasting, do you 
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have an opinion as to whether the sales projections 
set forth at Table 4 of your revort are fair and 
accurate? 

A Yes, I have an opinion about that. The 
accuracy of any 


forecast is a function of how you 


went about it, the methodology. I have total con- 
fidence in the methodology of the approach I used. 

It is very consistent, it is used throughout industry. 
In that regard I have no qualms whatsoever about the 
sales estimates that are used. 

Q Professor Bruner, is your comrersation from 
plaintiffs 1n any way dependent upon the outcome of 
this lawsuit? 

A No, Sir. 

@) Can you tell the jury the manner in which 
you are being compensated? 

A I was being paid on an hourlv basis for 
work performed for the plaintiff. 

MR. RREINDEL: I have no further auestions 
of this witness, 
CROSS FMANINATION 
BY MR. TOPKIS: 
Q Professor, 


how much are you being paid an 


hour? 
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A An approximation of $50 an hour. 
0 How many hours are there in a day, as 


you calculate it? 


A As I calculate a day? 

@) Yes. 

A A day is an open-ended number of hours. 

(9) If you worked 15 hours in a day you would 


get 15 times 50? 


A If I had worked that. 

Q You came in from California to come here? 
A Yes. 

0 Were you paid for your traveling? 

A I was paid for travel expenses. I was 


not paiad for the time I traveled. 
a) You did some work during the time vou were 


in California preparing this report? 


A Ana other reports and background data, that's 
©” Teeere 
Q How many hours have you put in on this matter 


up to now? 


A I don't know the number of hours. 

(9) You have *‘ept records? 

A Yes, I have records, and I have been paid, 
yes, sir. 
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9) And you don't know how much? 

A Yes. Fairly closely, about $2000. 

ra) About $8000? 

A No, sir. I wish. Make that $2009. 

Q $2000? 

A Yes, sir. 

Q And you will be paid more? 

D I don't believe so. Not unless there is 
more work required. I have an advance for this trip 
to include expenses. I really don't know the total, 


but it would he not more than $2500, I suppose, all 
told. 

Q What's your salary as a professor? 

A My salary as a professor on a nine-month 
basis -- I presume that's what you mean, that is the 


academic year -- that's $18,000. 


Q And you supplement that by testifving? 

A I am in the present case, yes. 

Q Have you testified before? 

A Not for compensation. 

@) This is your first experience? 

A For compensation. That's correct. Al@- 


though I provided information which has been used by 


leqal counsel. 
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9) You testified, Professor -- let me make 
sure I understand this report, this document, Sales 
Projections for Textura, Inc., 1967 to 1976. 
MR. TOPKIS: Havethe jurors heen sunplied 
with copies of this? 
TIE COURT: They have a cony of it. 
2) Tor the year 1966, Professor, vou list on 
page 2 of this report sales for Textura. Do you 
see that? 
A You, Sits 
a) Down at the bottom? 
Yes. 
$1,609 million of sales. 
Now, those aren't actually Textura's 
for that vear, are thev? 
A They are an estimate of what Textura's 
would have been. 
Q They are not? 
A Yes, sir, thev are, had Textura perforned 


at the same rate throughout the year, had they been 


in full operation for the entire year as they were 


during the first six months. 
So for the first six months we take their 
sates figure, which, as I recall, was like $804,000, 


then they were in aci.ual operation. This would 
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have resulted in the sales fiaure there. 


a) Professor, you don't have any idea of your 


own personal knowledge whether Textura was or wasn't 
in any business in 1966, do you? You are just 
qoing on what you were told by somebody? 

A I was not there at the time. 

fa) Exactly. So you don't know what their 
sales were for the year 1966, do you? 

A I know what their sales were for the first 
six months. 

(@) No, you know what figures appeared on @ 
piece of paper that somebody gave you, isn't that right? 

A That's the only way anybody can he approsed 
of their sales, sir. 

(a) Possibly the person who prenared the 


figures might be able to apprise you a little better. 


But in any event, vou did not use in your calculations 


the sales for Textura for the year 1966 revealed on 


Defendants' Fxhibit B, did you? 


A I don't know Exhibit Bh, sir. 


9 ca’? your attention to sales of $1.208 


million there shown. That is not the figure you 


used, is it? 


A I don't know this figure, no, sir. 
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haven't seen Exhibit B. 

Q So counsel for plaintiffs or Mr. Powrie 
gave you these actual sales figures for the vear 


1966, did they? 


MR. BREINDEL: I object to the ctharac- 
te -’--~* ton of actual sales figures, your I!onor. 
MR. TOPKIS: That is exactly what they are. 
THE COURT: I don't know. Tt's an 
exhibit. 
MR. BREINDEL: I have no quarrel with 
that. It is our position the actual sales figures 


are shown in the vear-end statements which are in evi- 
dence and which are referred to. 
MR. TOPKIS: I am referring to the year 

1966, and I am referring to a piece of paper which 
plaintiffs' counsel gave us which has for the combined 
gross annual revenues of Textura and Fenestra for the 
year 1966 the figure of $1.208 million. It is not 
something I made up, it is something that he made up 
and gave to me. 

9 But I say to the witness: you weren't 
given this figure, were you, professor? 


A No. 


a) So what you did was for the ear 1966 doubled 
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the sales for the first six months of 1966, which 
were given you, right? 

A That is correct. 

0 And you did that because Mr. Powrie told you 
to, isn't that right? 

A No, sir. 

9) You did it because counsel for plaintiffs 
told vou to? 

A That is equally incorrect. 

(@) you didn't know anything of your own knowl- 
edqe about the year 1966, did you? 

A No, sir. T had to make an assumption, 
which is the problem with forecasting, and so your reason= 
able assumption would be that since they performed at 
a particular level during six months, that the balance 
of the year would be twice that amount. 

2) All right. 


Generally, then, you like to go on history, 


is that right, professor? I think vou so testified, 
didn’t you? It is important? 
A To go on history? I think you utilize 


henchmark data where possible. 
(9) And you like to get a long sweep, right? 


Not necessari’ . That depends. 
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lot necessarily what? 
That depends. A long sweep 
necessarily an appropriate sweep. 


9) How many years is generallv an appropriate 


A You couldn't say, I don't belicve. You 


have to take a particular for instance and tal): about 


What made you decide to begin with 1962 


A The reason for beginning with 1962 was based 
on corversation with the plaintiff to the extent that -- 
which resulted, believe it is in testimony right now -- 

9) This was based on conversations with lr. 
Powrie? 

A That's correct. 

0 And so you decided to start your analvsis 
of Textura's sales with the year 1962 because of what 
Mr. Powrie told you, right? 

A Recause of my conversation with Mr. Powrie 
and the questions I asked of him, right. 

Q Did Mr. Powrie tell you what Textura'’s sales 
had been in 1960? 


L-t me double check that. helieve I 
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have the sales data prior to 1.62. I’m sure I do. 
I don't have it in front of me. I am sure I do, 

Q From 1960 to 1961 Texture's sales went down 


sharply, didn't thev? 
A I don't have the schedule. I have to 
take your word for it. 


Q And if you compare 1960 and 1962 Textura's 


sales are down from 1960 to 1962, aren't they? 


A Again the same comment. I don't have 
the schedule in front of me, As I recall -- 

Q You don't have it? You weren't given 
it? 

A I was given it. I said I do not have it 


in front of me. 


Q I will give you a copy of Defendants’ fxhi- 
bit B, the original of Defendants’ Fxhibit RB. 
MR. TOPKIS: May I distribute copies 
to the jurors, your Honor? 
THE COURT: Yes. 
(Exhibit distributed to jury.) 
BY MR. TOPKIS: 
@) So, professor, if we started with 1960 
we would see that between 1960 and 1962 Textura's sales 


actually went down, didn't they? 
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A The data that I have, which I have located 
in my notes here, sugg2sts that sales went down from 
'60 to "61, increased slightly from '61 to ‘62. 
@) Right. But as between ‘GO and ‘62 they 


were down, comparing ‘60 and '62? 


A '62 is less than 1960, that's correct. 


Yes, sir. 


0 Right. And you have used in your table 
a figure for 1966 of $1.609 million, right? 


A That's correct. 


Q But if you used the actual figure of $1.208 


million,that's a decrease from 1965, isn’t it? 


A Yes, it is. Very definitely. But if 
you incorporate this ~- if you compute the percentage, 


which I .cve done, if you back off to -- as I recall, 


it was an October 3lst financial statement -- 
19] October 3lst? 
A Is that correct? 
I don't think so. 
I would have to cizck with my counsel on 
that. The sales figure that was given for -- 


as I recall, t was for the actual for the year, which 


was 1.129 million. If I use that the results were 


not -- 
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Q What year are you talking about? 
A For 1966. 
Oo Hold it just a second, 


So as of October 31, 1966 there were $1.129 


million of sales, is that right? 


A Yes, sir. If I had used that, this per- 


centage figure would not chance appreciably, it would 
still be around 7 per cent. 

.@) In ar’ “vent, ‘rou did not use the actual 
figure, you used an assumption used by doubling the 
sales figures for the first six months? 

A Yes, sir. 


) You didn't check to see whether in prior 


years sales of the first six months were half of sales 


for the whole year, did you? 


A No, we did not have those data, but I did 


inquire -- 


Oo You didn't? 
A I did not. 
(9) You were not given them by counsel for 


the plaintiff nor by lir. Powrie? 


A No, sir. And I did not inquire. I 
did ask -- 
0 You have answered my question. 
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A Not from my standpoint I did not. 

Q Now, what you have done here in this report 
is to compare Textura's sales, as I understand it, of 
curtains -- 

A No, sir. 

@) Not with -- well, that's what Textura makes 
and sells or made and sold, isn't it? Textura made 
and sold and installed curtains, isn't that right? 

A Thev offered a service which would include 


selling curtains, and they did sell to include drapery 


hardware and ‘1’ iow ~ %verings in a general sense, ves, 


that's correct. 

0 Ohay. And you did not compare their sles 
with the total of all sales of people doing the same 
thing, did you? 

A There is no way to do that. 

You didn't do it? 

There is no way to do it. 
And so you didn't do it? 
That's correct. 

(9) Instead, you compared their sales with 
industry sales for SIC, that is, Standard Industrial 
Code, 2591, drapery hardware, and blinds and shades, 


right? 
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A That's correct. 
@) And SIC 2591 is something that the Bureau 


of the Census prepares, is that right? 

A That's correct. 

Q And that is a tabulation not of curtains 
and not of drapes but of hardware and blinds and shades, 
is that right? 

A That is correct. 

Q You know that Textura's sales of curtains 
are sales of fabrics which are referred to as decorative 
fiber glass fabrics, is that right? You are familiar 
with that fact? 

A yes. 

Q Did you by any chance know that the Bureau 
of the Census maintains records of the national sales 


of decorative glass fiber fabrics? 


A Yes. There are other SIC codes, that's 
correct. There are a whole variety of these codes. 
(@) Specifically do you know if the Bureau of 


the Census maintains and has maintained for many years 
records of national and regional sales of decorative 
glass fabrics? 

A I don't know the specific SIC code, no. 


Q You didn't look into that? 
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I don't know the specific SIC code for 


Cc I am not asking you for a number, professor; 
I am asking vou whether in point of fact it had come 
to vour attention whenyou prepared this report that the 


Bureau of the Census annually tabulated sales of 


decorative glass fiber fabrics. It had come to 


your attention? 


A That's correct. 

fa) Let me ask you, professor. The trend, 
natione’ “rend, of sales of drapery hardware and blinds 
and shades in the vears from 1962 to 1976 was up, 
right, according to the fact and according to your projec- 
tious? 

A Yes. 1962 through 1972 we know. 

fa) 1962 to 1972 it was up, and on that hasis 


you nrojected from '72 to '76 it would have gone still 


higher, is that right? 


A At a rate of about 5 per cent, 


that's correct. 


@) Do you happen to know what the sales trend 
according to the census was for decorative qlass fiber 
fabrics in the same years? 


A No, I do not. 
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2 | a) You do not? | 
3 || A No, sir. | 
4 a) Professor, if I were to suggest to vou 
5 that between 1966 and 1972 the sales nationally of 
6 | glass fiber decorative fabrics recorded by the Bureau 
7 of Census dropped 50 per cent, would that be considered | 
8 by you as a significant factor to consider in projecting | 
9 || the success of a company enacaged in selling decorative 
| 
10 | glass fiber fabrics? 
ll || A It would have to be considered, yes. 
12 Q And you didn't consider it? 
A No, sir. | 
(a) You didn't even look. 
Let's go back to your report. Let's | 
go back to your ‘igures, professor. Turning to vaqe | 


3 of your report, you start with industry sales, Cali- 


fornia? 
A Yes. 
(9) That's sales of draperv hardware and }linds 


and shades in California for the year 1962? 


A Thats correct. 

@) Where do you get a figure from, professor? | 

A That figure is obtained by the nrocess of 
interpolation between census years. One of the 
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problems we have -- 
Q Excuse me just a second. That means it 


is not a figure that the Bureau of the Census of the 


United States Government developed, is that correct? 


A That's correct. 

0) Okay. 

A Their figure is for census years. 

Q Was there a prior year -- did you have a 
figure for an earlier year that the Bureau of the Census 
gave? 

A Yes, sir. 

(@) That figure does not appear in vour rerort, 
does it, Professor? 

A No, it does not. 


The figure for 1958 is available. 


But you didn't give it to us? 

No, sir. I would be glad to, if you 
If you happen to have it I welcome it. 
Yes, I do. 

Do you have the SIC 2591 for 1953? 
Yes, sir. That is 12.7. 

12.7? 


Million, yes, sir. That's for California. 
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In 1958? 
That's correct. 
@) Do you have the document itself? That's 
what I am asking for. 
A I believe I do. I would have to double 
check to see where those data are, 


QO Please, 


A I don't have it with m n the stand, no, 


Q Perhaps at a recess, professor, you will find 
it for me. 

Now, professor, you recognize the documents 
known as current industrial reports of the Bureau of 
the Census, don't you? 

A If I see them, yes. 

(9) Let me show you this and ask vou whether 
this isn't the current industrial report for the vear 
1965-66 related to production of man-made fiber. 

A Man-made fiber. 

Q Yes, 

A It either is or is not. 

MR. TOPKIS: No need to trouble the pro- 
fessor. I will represent to the court it is a census 


document. 
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MDA 
THI WITNESS: It is, but I want to see 
which SIC code it is. 


Q I will be glad to call vour attention to 


a particular line. I am focusing, professor, on the 


figure for household fabrics which includes marquisettes, 


drapery and upholstery fabrics and other household 


fabrics for the year 1966, do you see that? 


A I believe I do. Let me see if I have 
the right paaqe. These pages are not numbered, 

Q No,they are not, unfortunately. 

A Would you tell me if this is the right paqe. 


Is this what you are talking about? 


Q Yes, sir. I am referring to the total 


of household fabrics. 


A Right. 

@) For the year 1966? 

A Yes. 

(@) And that figure is 150 million linear yards? 
A And 284,000, ves, sir. 

@) There is a figure also for industrial 


fabrics, isn't there? 
A That's correct. 
@) We are not concerned with that. So that 


the 150 million-odd for 1966 -= and I will ask you to 
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look for the same, the comparab] agure for 1972 -- 

A Yes, sir. 

@) Would you read the 1972 figure for me, 
please? 

A This is for household fabrics, 76.352 mil- 
lion. 

(@) So the figure for 1966 was 150 million and 


for 1972 it is 76 million; right? 


A Those are for household fabrics, that's cor- 
rect. 

9 As opposed to industrial fabrics? 

\ As opposed to any other that thev had. I 


don't know their classifications, but certainly it is 
household as such. 

Q That's what they have. There is the 
total, the industri:l, and household,right? Aren't 
those the classifications? 

A I didn't see there were other than household, 
All I read was the total for household, period, 

MR. TOPKIS: May I have these marked for 
identification, and then I will offer them in evi- 
dence. 

(Defendants' Exhibits AK and AL were marked 


for identification. ) 
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MR. TOPKIS: I offer them in evidence. 
MR. BREINDEL: No objection. 
(pefendants' Exhibits AK and AL were re- 
ceived in evidence.) 
Q Just so we understand each other, professor, 


the figures that you used of SIC 2591 from 1966 to 


1972 went up from $229 million to $363 million, right? 


A That's correct. 


(@) But actual sales of decoratorative fiber 


alass fabrics between those two years went down? 


A For household purposes, that's correct. 
o) Right. 
All right, professor. Now, you compared 


Textura's sales with sales of hardware and related items, 


is that right, because vou thought that was most accurate? 


A Of blinds and shades, ves, correct, because 


that is window coverings, and because that is more 
representative of the commercial type of business as 
opposed to household which you have referenced, which 


there thrust was decidedly not toward this household 


market at all. To the contrary, in fact, away from 
that. 
Q The business Textura was in was selling 


glass fabric curtains and related products, right? 
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A Those are the products. The business 
they were in is a very difficult notion. That is, 


the perception of the buyer, and that means a window 
covering notion, which they had shades, and the like. 
This would mean their product would substitute for 
blinds, et cetera, in a rough sense. 

@) One thing Textura didn't sell was anv linen 


drapes, right? 


A As far as I know. 

9) Nor cotton, polyester, nor rayon drapes, 
right? 

A Again, as far as I know, that's right. 

9) And if, professor, following 1966 the national 


taste had switched from any interest in glass fiber 
drapes to an interest in polyester drapes or cotton 
drapes or linen drapes or dacron cranes or Venetian 
blinds, Textura would have had no share in that business 
if it had stayed in the glass fiber fabric business, 
right? 

A If they had not adapted to what the public 
interest was in terms of the market segments 
that they attempted to attract, which were the commer- 
cial end of things primarily, I would agree. If 


did not adapt to that and in fact it changed. 
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(a) They had never had any experience, to 


your knowledge, in selling linen drapes or cotton 


drapes or polyester drapes or dacron dr .es, had 


they, or nylon drapes? 


A lot to my knowledge. 
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So if there were a developing interest 
country for draperies made out of these different fabrics, 
the figures that you report or that you rely on, these 
2591 figures of drapery hardware and the like could have 
gone way up, but somebcdy engated solely in tne business 
selling draperies made out of decorative fiber glass 
fabrics could have gone straight down? Right? 
If they did not match the desires of the 

that is correct. 

Q Now, Professor, you have on page 
incidentally, your report regularly speaks 

. 
an averate market share. You don't mean 
average market share, do you? YOu mean a perce:.cage of 
a predictor? 

A All right, let's phrase it that 

Q Well, that is the way you would 

A Yes, I would prefer to phrase it 
the standpoint of clarity here. 


Q Whose idea was it to call it market share? 


idea and it is a share of that industry. 
But not the market? 
is very difficult to define. 


But we know this, if I am selling 9t dcoqys, 
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don't have any share of the roll market? 

A I agree with that. 

Q And if I am selling draperies I have no share of 
the Venetian blind market? 

A But that is a share of the market that Textura 
has as best we could interpret it. 

Q Now, you say you computed two sales projections 
on two assumptions, that it would take Textura three years 
and that it would take Textura five years to reach a 
nationwide market share that was equal to the California 
market share? 

A That is correct? 

Q Incicentally, before we go to the California 
market share, where did you get those California figure 
from? 

I'm sorry, you're going to give me that subse- 
quently at recess, the California figures. But let's 
look a* how Textura did in California, and since Textura 
in 1965 started to expand outside of California and open a 
New York office and a Chicago office, perhaps in three vears 
or five years Textural would be doing as well throughout the 
country as it was in California? 

Is that putting it into layman's languag> 


accurately? 
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} 
2 A Yes, that their ultimate market sere, however, 
3 | whatever that might be, their ustimate sales value would 
4 || have the same relationship to this predictor as California 
5s || sales during the period 1962 through 1966. 
6 | Q tf they managed to do as well in the rest of the 
| 
7 || country as they did in California? 
\| | 
| P 
~_ A That is correct. 
9 || Q They might have done as well as they did in 
| 
10 | California, they migh iave done better, and they might 
\ a 4 } 
ll | have done werse? | 
i| J 
12 \ A That is correct. 
13h} fe) And there is no way of knowing, is there? 
1} . | 
14 aN There is no crystal ball that can tell us. 
15 That is the problem of forecasting in a nutshell. 
16 || Q You might be right and you might be wrong? 
ae | A You make the best estimate estimate and judgment | 
! 
18 |i of the future that you can, that is correct. , | 
| 
19 Q Professor, your estimate is that by 1976 Textura 
} 
| 
2n would have had sales of $33 million? Is that right? 
21 A By 1966? 
22 Q By 1976, sir? | 
| 
23 A Yes, by 1976 if I used either of those projec~ 
| 
2A tions and if they maintained the same relationship that they | 
25 had in California to this industry, to s1c-2591, if they 
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maintained thet same relationship, that is what they would 
have had, yes, sir. 


Would you regard it as a reasonable forecast 
that this California company, Textura, if it had stayed in 
business would have had national sales of $33 million? 

Is that a reasonable forecast? 

A That is an output of a reasonable methodology, 
that is correct. 

Q Please answer my question yes or no. 

Will you stake your professional reputation on 
the reasonableness of that forecast? 

A On the reasonableless of the methodology, and, 
therefore, on the forecast. 

Q Are you telling this Court and jury that a busi- 
ness which had never had annual sales of in excess of 
$1,412,000, and they did that in 1965, would with reason- 
able probability have expected saler, annual saies to 
hit $33 million by 1976, that is to say, approximately 
twenty tires laryer? 

A If they had achieved the same relationship that 
is what they would have done. 

Q You. know of the old saying, “If I had wheels 
I'd be a bicycle?" 


A I have heard several. 
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Q Would you agree with me the two ",3fs" are 


approximately equal in their likelihood? 

A No. 

Q You think this Textura Company if it had stayed 
in business would have multiplied its sales twenty times In 
those ten years? 

A I think that is possible and a likelihood, given 


the assumptions of this report, yes. 


Q Well, a ha e put in a number of assumptions? 
A Assumptions are a requisite for any forecast, sir, 
because ve are dealing with an sleds 

Q Well, let's come back hati 1967. 


Do you say that it was reasonable to forecast tha 


in 1967, the year immediately succeeding 1966, if Textura 


Se ae a 


had stayed in business its sales would have Leen $6,036,000? 


A That is the projection based on their attaining | 
a similar market share. t | 

Q I ask you whether you regard that as reasoi 2? | 

A Totally consistent and, thereforc, reasonab. =. 

Q They would have multiplied their sales four 


times in one year? 


Q They have never done that in their history? 
A That is correct. Their historv was not at a 


| 
| 
| 
A Absolutely. 
| 
| 
| 
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national level. 
They were in the national business in '64 and 
in '66 they did not have any four times multiplica- 
Didn't you take that into consideration? 

A Yes, I took into consideration the comments of 
Mr. Powrie as to the thrust of the business and what they 
were trying to do and the development of the product line, 
and this would have resulted in my estimation the attain- 
ment of the same relative performance in the national 
markets as they had in California. 

If they did ‘sgh: we made two assumptions, 
one of three years and one five. Then there is an 
estimate for interim years. 

Q If they did as well as One might have hoped they 
would, they would have been selling at a rate of 6 million 
the next year, 13 million in 1968, 21 million in 1969, and -- 
geee, they went up to only $23 million in 1970. 

What went wrong there? 


A Nothing went wrong. That is the assumption 


of the model that says how long does it take them to 
achieve that 7 per cent, and the one projection says three 
years and the other five. 


After they receive that nationwide market share, 


| 
which is the way you commonly forecast, then you assume 


SOUTHERN DISTITICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY \UARE, NEW YORK, N.Y. CO 7-4580 


813 


ms7 Bruner-cross 
1263 

they would change up or down or sideways as tne market 
changes. 

Q As the market for drapery, hardware and venetian 
blinds changed? 

A In this market, they would vary with that. 
That is a reasonable predictor of what would take place. 

Q Now, by 1970 they would have been doing 23 
million and by 1976 they would have been 33 million? 

A Yes. 


Q Do you happen to know what Mr. Powrie estimated 


they would be doing? 


A In 1976? I don't know what he estimated they 


would be doing. 

Q Would it startle you to hear that Mr. Powrie 
forecast that his company would have had annual sales of 
about $2 million? 

A No, it would not startle me in the least, sir. 

Q Would anything startle you? 

A Not an estimate like that, no. That wasn't 
my job to ask him what he thought or to come up with some 
result or to apply a method. 

Q You didn't think it would be relevant in 
formulating an accurate forecast to consult Mr. Powrie and 


say, "Mr. Powrie, what is your best estimate of what you 
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1264 


be doing during these years?" You didn't ask him 
question? 
A My notion is that I would have got no direction 


from Mr. Powrie as to how he want:d me to go about forecast- 


ing or from counsel, or what they thought the result should 


be or shouldn't be, and I don't think it is appropriate to 
do anything other than obtain the data, the benchmark data 
the best I can and then to apply methodology to that as best 
I can. 

Q So you forecast annual sales by 1976 of 33 millio 
for Textura? Right? 

A That is correct. 

Q Well, that actually is just one forecast that you 
have made, isn't it, Professor? 

A There are two separate projections in this one, 
that is right. There is another forecast. There was 
an earlier forecast, that is correct. 

Q Yes. On another occasion you forecast annual 
sales of $18,846,000, didn't you? 

A There were several projections of alternative 
sales for specific projections, one of which was the amount 
you mentioned, yes. 

Q So in one you forecast sales of 18 million, and 


at another time you forecast sales of only 16,158,000, 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y, Co 7-4880 


815 


ms9 Bruner-cross 
didn't you, Professor? 

A Forecast sales in that earlier projection it 
varied from the two amounts you mentioned on the somewhat 
optimistic side of that to two others, which were approx- 
imately eight or nine million, give or take. 

Q So in your first report prepared for use in this 
litigation your forecast annual sales for Textura in 1976 
of a possible $8,080,000? 

A Yes. 

Of a possible $9,423,000? 

A Yes. 

Q Of a possible $16,058,000 and of a possible 
$18,846,000? 

A That is correct. 

Q That was an earlier set of forecasts which 
you prepared for this litigation? 

A That is correct. 

Q When you prepared them you regarded them all as 
reasonably right? 

A Absolutely. They were a logical outcome of 
the method and data base I had to work with. 

‘Q Then you went off and instead of offering that 


report to the Court and jury you come up with this new one 


which says you forecast sales in 1976 of $33,305,000? 
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A I came up with an additional report, that is 
correct. 

Q Did somebody tell you, Professor, that sales of 
$18 million were not high enough? 

A Nobody commented to me about the magnitude of 
the salesforecast one way or the other. 

Q It was just suggested that you go back and redo 
your figures? 

A No, sir, it was not suggested by anybody that I 
do anything. 

Q This was your idea? 

A Thay is correct. 

QO And you were paid at the same rate for doing 
this new report as you had been paid for doing the old one? 

A That is correct. , 

Q How much time did the first report take you, 
Professor? 


A I could not tell you in terms of the number of 


How much time did the second report take you? 
A Substantially less time. How much less? 


I would suppose 50 per cent, very roughly. It's very 


difficult to Keep in mind, have in mind. 


Q Professor, let me ask you as to your report, 
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page 4, you say: 
"As an example, Textura sales in California in 
1963 were $964,000." 


Do you see that? 


Q Where did you get that figure? 

A That figure was obtained from company records, 
as I understand -- oh, I beg your pardon -- that figure 
was obtained from records provided by Mr. Powrie. The 


proportion of the total sales that he had were inside, 
within California. 

Q Do you have the information that was given you 
which reveals this figure? 

A No, sir, I do not. 

MR. TOPKIS: I don't believe that figure is in 
evidence, and, in consequence, I think it would be 
appropriate to strike, at least, that much from this 
report because it would appear to be based on confessed 
hearsay. 

THE COURT: There has to be some basis for that 
figure. 

MR. BREINDEL: We intend to put Mr. Powrie back 
on the stand as to that and various other matters as well. 

THE COURT: We will wait, then, until we get 


. 


some substantiation. 
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You didn't receive any breakdown? You just 
received the net figure? 

THE WITNESS: I received a break down of total 
sales, and sales within California and sales outside of 
California? 

THE COURT: Which year was that? 

BY MR. TOPKIS: 
Q It is for all the years? 
A I received it for all the years. 


Q This was all informatica supplied to 


Powrie and you don't have that with uou now? 


A I don't have it now. 

MR. TOPKIS: I object. That is the foundation 
of this whole report. 

Q Now, when we were talking before about the poss-~- 
ible consequences of Textura opening offices at various 
places around the country, you don't know where those 
offices were, do you? 

A I know where some of them were that they did 
in fact open, yes. 

Q Did you ever visit those offices? 

A No, sir, I did not. 

Q You don't know how many salesmen were employed 


in each of those offices? 
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2 A No, sir, I do not. | 
3 Q You don't know whether they were good salesmen 

4 or bad salesmen? 

5 A I don't know how you define good or bad. I have 

6 been in sales and I appreciate your inference. I presume 

7 they would be good sales people. | 
8 Q You presume they would be good sales people? 

9 | A Yes. Why would somebody hire to the contrary? | 
lu Q I'm sorry? | 
it A Why would somebody employ to the contrary? | 
2 Q If you followed that logic to its conclusion you 
13 conclude that all salesmen are good salesmen who are working 
14 and that is not really a safe assumpti“n? | 
15 A It depends on how you define good. On your 

16 level, liken it to counsel, the same thing. 

17 Q Let me ask you this, do you know whether there 

18 were any other companies around the country engaged in the 

19 game business that Textura was engaged in? 

20 A It depends on how you define the term business 

% It's a tough one in Academia. My understanding is that 

” the shade screen co-efficient in technical cata if you 

*, would in the way in which the products were sold and did 

- set them apart. 

25 


Q Well, that is what every business tries to do? 
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itself apart? 
Some are more successful than others. 

Q don't know how inany other conipanies around 
the country were offering to install draperies in newly 
constructed offices and industrial buildings, do you? 

You didn't make any study of that? 
A The total number of companies in the industry as 


you define the industry to sell draperies as such? 


I don't know the total number of companies that sold draper- | 


ies directly to businesses.’ 

Q You didn't look into that subject? Right? 

Not in terms of the total number of firms. 

Q You didn't make any attempt to find out what 
kind of competition Textura might be meeting as i* went 
around the country? That wasn't part of your assignment? 

A Part of my assignment was not to determine the 
type of competition; it was to determine the types of 
products in a sense, and this notion of the screen shade 
co-efficient set them apart and they were successful, and 
that it was a unique approach not only to merchandising, but 
to the product line. 

Q They had been very successful with that, you say? 


A They were in the process and they had heen, Yes, , 
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in terms of contracts they had and contacts within the 
industry. 

Q What gave you that idea, Professor? Do 
regard a company whose sales went from $1,025,900 in 
to $1,208,000 in 1966 as being a ** cessful company? 

A From 1962 on they had a general thrust of their 
business established. Then through their consolidation 
efforts post the acquisition of Glass Fabrics and the like 
they were in position to attack a national market, yes. 

a) That is based on what Mr. Powrie told you and not 
on any independent study of your own? 

A It is based on the information provided in terms 
of sales, company records and the like. 

Q Furnished to you by Mr. Pov .ie and not produced 
as a result of any study of your own? 

A The singular source would be company data, yes. 

Q And Mr. Powrie was your contact at the company? 

A That is correct. 

Q Would you please explain to me, Professor, how 
it is that you lok at a company whose sales went from 
$1,025,000 in 1960 to $1,208,000 in 1966 and you say and 
you forecast that in the next year, 1967, that company 's 
sales are going to multiply four-fold? 


A Yes. 
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It depends on what? The assumptions you 


Any argument depends on the assumptions you 


\ 
Q And that is what this report is, what you just 


called it, an argument? 


A I didn't a call it an argument. 


projection. 

Q That is what I heard. 

A It is a projection based on some assumptions, tha 
is correct. 

Q It would he possible, wouldn't it, Professor, 
to make other assumptions and arrive at the conclusion 
that any 1 .as%.able man looking at Textura in 1966 would 
have said that this company is headed for disaster if you 
changed the assumptions? 

A I don't think it would be consistent if the 
person looked at the assumptions. I think the assumptions 
that I used ere reasonable. 

Q Let me ask you this, Professor, if you had been 
around in 1966 and had been asked to take a !ook at Textura, 
would you have thought it a sound company to invest in? 

A I don't view companies with the idea of investing 


in them, so that is an unfortunate question. I don't do 
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’ | that. | 

Q Well, you say that -~ ? | 2 

' A It would have been based on proje..tions of any | 

ae corporation estimate to present value of expected earnings, 

’ and if at time I had projected earnings I would at that time, 

; yes, have assumed it reasonable, although I don't invest in 

: companies, but that ic something else. | 

? Q You don't invest in companies? | 

™ A No. 

" Q Forecasting is your business? 

” A No, sir, forecasting is not my business. I am 

” employed by the University of Southern Calitornia to teach. | 

e In the process I do some forecasting. | 

15 | 

Q Let me ask you this: | 

ss You have consulted for a number of Other companies? 

* A That is correct. 

” Q Did anv of them ever in one year have a four- 

” fold increase in sales? 

” A I believe that Charter Diversified Services did. 

= Q Charter Diversified Services? | 

” A In terms of assets, yes. 

” Q They are not in the business of seiling anything? | 

” A Selling their services, yes, sir, they are | 

” decidedly in that business. 
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And they were managing other peopie's money, like 


They have to seil that service just like Textura 


had to sell its products; they sold their services just 
like an insurance company sells service, exactly. 
Q But that is the only company that you can think 
of that had a four-fold increase in sales? 
A 1at I worked with? 
Q Yes. 
A Oh, I think a corpor-tion owned by my brother 
had many more times than that. 
Q I'm glad to hear chat. 
A Well, I'm glad you're glad. 
THE COURT: Let's take a recess. 
\Shart recess.) 
BY MR. TOPKIS: 
Q During the recess did you find that document that 
I asked you for? 
A No, sir, I don't have that with me. 
MR. TOPKIS: I have no further > estions and we 
move to strike the Professor's report. 
THE COURT: We are going to have some testimony, 


I gather, from Mr. Powrie, so I will reserve decision. 
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@) What was the predictor that you used as 
the basis for vour first report? 

A The primary predictor there was a value of 
construction for private, nonresidential purposes, 
which would be associated rather closely, I assume, with 
the commercial high-rise thrust of business, which was 
the dominant thrust of his business. 


Q Is it your opinion that SIC 2591 is a more 


accurate predictcr than the predictor of nonresidential 


construction statistics used in your first report? 

A Yes, I think it should be, yes, sir. 

(9) In connection with your second report, 
Mr. Topkis questioned you as to Exhibits AK and AL, and 
he specifically directed your attention td household 
fabric categories under which appears drapery and up- 
holstery fabrics? 

A Yes. 

Q Can you tell us why you didn't use household 
fabrics as a predictor in y our report? 

A The whole notion of household fabrics -gets 
to the residential housing industry, if you would, 
or the housing sector of his market, which Textura was 
not interested in developing, They are not involved 
other than through decorator ..les and they did not 


contemplate further involvement. Their thrust was 


SOUTHERN DIST RICT COURT REPORTERS, U.5. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 74880 


826 


mda Bruner-redirect ante 
to a commercial=-business-type sector. So household 
fabrics are not relevant to the commercial sector. 

(@) You testified, and I believe your report 
on page 2 states, that you used Textura sales figures 
for 1966 -- you arrived at that by doubling the figures 
shown on Plaintiffs’ Exhibit 47, is that correct? 

A That's correct. 


(a) If you had in fact used the figures Mr. 


Topkis referred to, which appeared on Defendants‘ 


Exhibit B, which I believe was $1.208 mil. on, would 


that have resulted in a 3ignificant decrease in your 
projected sales? 

A No, it would not. If we usec that figure, 
although I have not calculated fe. WER that specific 
figure, I have calculated it with 1.129 million -- 
no, the percentage of that predictor would still have 
been about 7 per cent. 

fe) If you had begun your projections with the 
year 1958 instead of 1962, and used the material referred 
to in Textura's year-end statements beginning -- in 
Glass Fabrics beginning in 1958, would that have re- 
sulted in a significant change in your projections. 


MR. TOPKIS: Are the reports beginning 


in 1958 in evidence? 
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Witness Anelise N. Mosich 


(Witness excused.) 

MR. BREINDEL: Your Honor, would you like 
to proceed with the next witness before lunch? 

THE COURT: Yes. 

MR. BREINDEL: For our next witness we 
would like to call Dr. Mosich to the stand. 

ANE GL ZSE N. 1 Oo: Ss i C8, called as 
a witness by plaintiffs, being tisae duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. BREINDEL: 

(@) What is your present occupation? 

A I am a professor of accounting at the 
University of Southern California. 7 

Q What subjects do you teach? 

A I teach all levels of accounting, perhaps, 
excluding taxation and auditing. 

Q To whom do you teach these subjects? 

A I teach undergraduate studies, studies at 
the master's level, doctoral level, businessmen, and 
also in-house.training programs for some large firms 
like the Bank of America, Haskins & Sells, an inter- 


national CPA firm. 
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Q Do you have any administrative duties at 
the University of Southern California? 

A Currently, I don't. In the past I 
have been director of the doctoral program in the School 
of Business Administration, and for four years, ending 
last month, I was chairman of the accounting department. 

12) Are you an accountant? 


A Yeas, siz. 


0 Are you certified? 


A Yes, sir. 

Q Would you tell me what the California State 
Board of Accountancy is? 

A The California State Board of Accountancy 
is charged with the responsibility of administering 
and policing, if you will, the accounting profession ~- 
in the State of California. 

0 Have you performed any services for the 
California State Board of accountancy? 

A Yes, I have. 

9 What are those services? 

A I have been an examiner for the State Borrd 
of Accountancy, and a consultant. 

fe) Where did you do your undergraduate work? 


A University of California, Los Angeles. 
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What degree did you get? 
Bachelor of science in accounting. 
Have you done postgraduate wor.:? 
Yes, sir. 
Where? 


Also at the University of California at Los 


Do you have any graduate degrees? 


Yes, I do. 
What are those? 


I have a Master of Business Administration 


Do you belong to any professional associa~ 


Yes. 
Which ones? 


The American Institute of Certified Public 


Accountants, the California Society of Certified Pub- 


lic Accountants, the Anerican Accounting Association. 


I believe that's all. 


‘@) 


fessor? 


A 


Q 


Have you received any research grants, pro- 


Yes, I have. 


From whom? 
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A From the University of Southern California 


and two international CPA firms. 

‘@) Ha’.2 you received any fellowships, profes- 
Yes, I have. 
From whom? 
Arthur Andersen & Company and Haskins & 


Company, both international firms of account- 


Have you ever been retained as a consultant? 


By whom? 


Various business firms and accounting firms? 


Have you written any text books, profe- 


sir. 


A Yes, 


@) Wou.id you tell us the names of those? 

A I am a co-author of “Accounting, The Basis 
For Business Decision," published by McGraw-Hill, “Finan- 
cial Accounting," also published by McGraw-Hill, "Inter- 


mediate Accounting," also McGraw-Hill, and “Modern 


Advanced Accounting," to be published within a few months. .. 


Q Have you published any articles in profes- 


sional accounting journals? 
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2 A Yes, sir. 
3 0 Are you a regular contributor or editor to 
4 | any such journals? 
5 || A I have been, and I am currently a contribut- 
6 ing editor to a column in the Journal of Accountancy, 
7 which is published by the American Institute of CPAs. 
8 || 9) Have you ever been retained previously to 
9 testifv as an expert witness? 
10 | A Yes. 
ll Q By w bm? | 
| 
12 A Various law firms in California, and by the 
13 United States attorney in Los Angeles. 
14 (@) Now, Professor Mosich, have you don. any 
15 work for plaintiffs in connection with this lawsuit? 
16 A Yes, I have. 
17 Q Could you tell us what were you asked to 
18 do for plaintiffs? 
19 A I have been asked to review the financial 
20 statements primarily for the period ending -- for the 
21 six-month period ending June 30, 1966, and to ascertain 
2 whether the accounting records were maintained adequately, 
3 and also to make a projection of what the net income 
2A before taxes might have been for the plaintiff based 
B on the projections made by Professor Bruner. 
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(a) Have you reviewed the books and records of 
Textura for the period 1964 through June 30, 1966? 
vy”. TOPKIS: Isn't that rather leading? 
I think the witness just told us what he was asked to 
do. 
THE COURT: What did you do? 
Q Did you review any books and records of 


Textura? 


A Yes, primarily for t’1e six months ending 
June 30, 1966. And for the purpose of ascertaining 
whether the records were reasonably maintained and 
financial statements prepared in accordance with generally 
accepted accounting principles, I did peruse the earlier 
set of records. 4 

a) As a result of your review of Textura's books, 
do you have an opinion as to the condition in which those ° 
books and records were kept? 

A I do. 

(@) What's that opinion? 

A I think the books of Textura were reasonably 


maintained. 


Q Based on your experience as an accountant, m 3 


how would you compare the manner in which Textura's books @ 


records were kept with other companies of comparable 
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size? 

A Well, based on my own experience, I feel 
that the records of Textura were maintained as well, 
if not better than for companies of comparable size in 
that particular industry. 

9) Do you have an opinion as to whether out- 
side accountants could prepare financial statements fairly 
reflecting plaintiffs’ financial position from the books 


and records you saw? 


A I think they could, and they in fact did. 
Q I show you a copy of a document in evidence 
as Plaintiffs’ Exhibit 47. Are you familiar with 


that document? 

A Yes. 

@) Based upon your review of the books and re- 
cords of Textura, do you have an opinion as to whether 
Plaintiffs’ Exhibit 47, the June 30, 1966 statement pre- 
pared by Mr. Berman, was prepared in accordance with 


generally accepted accounting principles for unaudited 


statements? 
MR. TOPKIS: Unaudited statements? 
MR. BREINDEL: That's what I said, 
MR.TOPKIS: Shouldn't there be some kind 


of preliminary question as to what are generally accepted 
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accounting principles for unaudited statements? 
there such thinqs? 

THE COURT: I think you could ask him 
that on cross examination. 

MR. TOPKIS: Very well, your Honor. 


Would you like my question repeated, pro- 


Yes, please. 


MR. BREINDEL: Please repeat my question, 


Mr. Reporter. 
(Question read.) 

A Yes, I do. 

Q And what's that opinion? 

A I think they were prepared in accordance 
with generally accepted accounting principles for interim ™ 
or so-called unaudited financial statements. 

9) Are you aware that Plaintiffs’ Exhibit 47 
shows as an asset Mo-Vac distributorship in the amount 
of $200,000? 

A Yes. 

Q Do you have an opinion as to whether that 
entry is in accordance with generally accepted 
accounting principles? 


A Yes. 
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the sixth-month income statement. 

Q You are referring to Plaintiffs' Exhibit 47? 

A That is correct. I took this income statement 


for a six-month period and used the relationships which 


existed at that time as a basis on which to project the net 


income for the subsequent 10-year period. When I say 
relationship, I'm referring specifically to the gross 
profit, which is obtained by deducting the cost, the 

direct cost of goods sold from sales and seo the expenses, 
as to whether they tend to be fixed or tend to vary with 
the sales volume, and on tne basis of the sales projections 
made by Professor Bruner and my assumptions as to the 


relationship between sales, gross profits, fixed and 


variable expenses, I made such a projection. 


Q You made three sets of projections? Is that 
correct? 

A That is correct. 

Q Will you tell us the difference in methodology 


between each projection, each set of projicetions? 

A Well, the first set was on the assumption that 
the market share would be achieved in three years. 
Typically, fixed expenses will not change from year to 
year, will not change matezially if a company is a stable 


. 


company. But a compny that is growing rapidly, whose 
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product mix and customers and geographic marketplace is 
changing, will naturally experience an increase in its fixed 
expenses, as well as its variable expenses. So my 
assumptions were -- for lack of anything better I felt this 
was the best information available to me ~~ my assumption 
was that the gross profit percentage for this six-month 
period ending June 30, 1966, would be raintained for the 
coming 10-year period. 


I also assumed that the fixed expenses would be 


increasing at a rate of 20 per cent during the period of 


rapid increase in sales, that is, during the three-year 
period during which the company was, in fact, achieving 
under Professor Bruner's assumptions in its mark = share. 

I finally assumed that the variable expenses, 
those expenes, such as commissions and wages of sales 
people, that they would be remaining at the same percentage 
of sales during the 10-year per’od as they were during the 
six-month period ending June 30, 1966. That was my first 
graph, wy first projection. 

My second proiection was using the same 
methodology, by using the second set of figures of 
Professor Bruner's, namely, that the market share of 
vexturaw was achievec in five yeawrs, rather than in three 


years. 
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My assumptions as to gross profit rate remained 
the same as in the first schedule. My assumption as‘ to 
fixed expenses increasing at the rate of 20 per cent was 
similar. It differed in that I assumed it would increase 
at 20 per cent, not for three years, but for five years, 
since there would be a period of rapidly incre:sing sales, 
and, firally, I also assumed that the variable expense 
would be the same as it had been for the six-month period 
ending June 30, 1966. 

And, finally, my third projection was an 
academic exercise, perhaps, based on iny business experience, 
experience as an accountant, to be conservative, to take as 
cautious an approach as I could based en the information 
that I had before me. So I made several assumptions. 

For example, I took Pr. Bruner's figures where he 
assumed that the market share woulda be achieved not in three 
years, but in five years, and I cut his sales figures in 
approximately one-half, in most cases exactly one-half. 

I did so rounding off to avoid givine the impression of 
being accurate when, in fact, accuracy was obviously diffi- 
cult to achieve in making projections over 4 10-year period. 
So I cur the sa.es in half. 

I assumed that the fixed expneses which I had 


earlier assumed would be increasing at the rate of 20 per 
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scent per year during the period of rapid growth, that these 
fixed expenses would be growing at even a faster rate, 
namely, 25 per cent. 

I also assumed that the variable ®=xpenses would b 
higher as a percentage of sales, namely, le per cent, rather 
than 15.2 per cent. 

And, finally, I assumed that the cost of goods 


sold would increase, resulting in a gross profit percentage 


of only 35 per cent, rather than 35.8 per cent, which was, 

in fact, realized, as exhibited by the June 30, 1966 state- 
ment for that six-mont* period, a reduction from 38.8 per cen 
down te 35 per cent. 

So on the basis of these assumptions I extended 
computations for a 1U-year period and came*out with income 
projections into each of the 10 years. 

8) So that your report shows three different s#cs 
of income projections for the period 1967 through 1976? 

A that is correct. 

Q Does your report also show the accumulated 
interest on projected net profits through 1974? 


A Yes, I prepared a supplementary schedule using 


the income figures obtained in each of the three approaches 


and added interest at the rate of 7 per cent for any 


profits that might. have been realized starting with 196/ 
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through the end of 1974. 


Q Dees your report also show ‘the discounted value 


of projected profits for 1975 and 1976? 

A That is right. The end of 1974 was my 
approximately current date. So any profits that might 
have been earned for the period '75 and '76 I discounted 


back at a higher rate of interest, namely, 12 per cent. 


MR. BREINDEL: Could we mark this report entitded 
Projected Income Statements for Textura, Limited, 1967-'76 


by Dr. Mosich, Plaintiffs' Exhibit 873 for idercification. 


(Plaintiffs" Exhibit 673 was marked for 
identification, ) 

Q Professor Mosich, I now show you Plaintiffs' 
Exhibit 873 for identification and ask you-if that is a 
copy of the report you prepared and that You were just 
testifying about? 

A Yes. 

MR. BREINDEL: I would like to offer it in 
evidence at this time. 


MR. TOPKIS: Objection. 


THE COURT: This hinges an the earlier report. 


MR. BREINDEL: It certainly does, your Honor. 
TIE COURT: I will reserve decision until we 


straighten thie out. 
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with Burlington? 


2 
3 "A The terms were net-30 days appearing on the 
4 invoice. As I think they are in all cases, licss- 
5 Goldsmith. 
e "¢ You mean -- 
7 er But there were occasions when special arrange- 
8 ments were made for longer payment terms. 
9 "Q Do you know about these special arrangements? 
10 "A I know that they were made, yes. 
ll *Q How do you know that? 

: 12 i 7A Well, because I would be advised by the <-=- by 
13 Mr. Powrie or by the credit department or both of these 


Since selling as either employce or selling 


arrangements. 
agent for Burlington, we are obliged to obtain permis- 
sion of the credit department before any shipment is 


made in asking for approval to ship Textura or Glass 


Fabrics materials. We were necessarily informed or learned¢ 
of slowness of payments or lack of payments or special terms 
or anything pertaining to the credit. 

"Q What did you learn about any special terms given 


to Textura or Glass Fabrics or Mr. Powrie? 


"A That such arrangements periodically were made. \ 
To my recollection, they were changed on various occasions 


from -- they were always greater -- I'm not sure of al- 
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ways. Probably always greater than 30 days. And 

my recollection is that on some occasions he had 
arrangements for payment in 90 days, in some cases he had 
arrangements for payment in 120 days. 


"¢ Were you advised of these arrangements by 


anybody in Burlington? 


cf Well, _ = 
a You mentioned Mr. Powrie. 
"A Yes. I natural'y would have been advised by 


a representative of the credit department. 


"Q Can you identify any of the people? 

a) Who might have been Mr. Donnelly or Mr. Cann. 
"Q What about Mr. Schutz? 

“2 No, because Mr. Schutz is in New York and our 


norma). contact is the Los Angeles credit department. 
"Q Did you ever hear any complaints or criticism 


about Textura's or Glass Fabric's or Fenestra's selling 


methods? 
"A The answer would be yes, I would have heard 
such criticism. They would have come from people in the 


jobbing business in Los Angeles who nad in their mind what 
they thought was a proper approach to selling fabrics, and 
they necessarily regarded anyone who sold fabrics ina 


different way with some criticism," 
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"A All right. 

*o You used the term here ‘a true converter of 
fiberglas drapery fabrics.’ What did you mean by that? 

TA I meant to infer that they would not be selling 
products directly to users but would be selling them to 
a secondary line of distribution." 

MR. HARDISON: a Did you make a special 


point of telling Mr. Hughes this? 


"A No special point. It's a point of information, 


as the rest of the information. 


*0 Do you recall why you referred to this? 


gil. Well, because only to give him an idea of how 
materials would be disposed of. 

"9 Was Burlington interested in having fiberglas 
drapery fabrics distributed through jobbers? 

"A They were interested in furthering the sale of 
fibergias fbrics. 

"Q Did they have any interest in traditional 
distribution methods? 

"A Not particularly, no." 

MR. BURGESS: Page 32, lines 6 to 21: 
“Q Did you ever talk to Mr. Kahn about Textura's 


selling methods? 


"A Yes. 
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When was the first such conversation? 
I would judge some time during the year 1966. 
And what was said? 
Jim, after having becr out here for some time, 
was pleased with the direct sale of materials through 
Textura, but he felt that there was a large opportunity 


for sale of fabrics through jobbers that was not being 


explored by Textura, and he felt that there was a market 


that existed that was not being f::lfilled. 


“9 Did he indicate what kind of sales he had in 
mind? 
"A Well, he felt that so-called jobbers could do 


a good job in selling fiberglas if they had it available 


at a reasonable price." 
Page 33, line 8: 
*9 Do you recall what you said? 
"A No. But I probably agreed with him that 
there was an opportunity for the greater sale of Glass 
Fabrics that was of concern to me as it was to him, We 
were both looking toward expandingthe various methods of 
selling fabrics and the total market penetration." 
MR. HARDISON: "Q* eo 
MR. BURGESS: x will object to the next reading 


of lines on 33, 34 and 35 as calling for speculation. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY S.UARE, NEW YORK, N.Y. CO 7-4580 


844 
Witness sia ts Travis 1391 

Q How were those changes ensensen? How were 
they accomplished? 

A Well, they were not -- they were usually 
started by a yarn increase. I think that all the 
price increases we have ever had have been a result 
of price increases from the two yarn producers 
that supply our requirements. 

You would take the total amount of yarn 


you expected to use, convert that to the fabric that 


you expected to sell, and determine that you felt that to 


pass the cost increase through you would need to in- 
crease your prices 4, 5, 6 per cent, and would do 
so. 
I think that answers your question. 
r@) How was this price increase communicated to 
your competitors? 
A In at least one inst’ nce I instigated 
a meeting at the Murray Hotel. I would say it was 
1962. Probably 1962. I called Mr. Schwebel and 
Mr. Gusman and Mr. Weiss and suqgested that we have a 
meeting to see what we wanted to do about the prices. 
Mr. Weiss did not attend. Mx. Gusman 
and Mr. Schwebel did. We decided to raise the prices 


by whatever numer it was. I don't cemember the num- 
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voice toward us. You seem to have a conversation 
between yourselves and we don't here. Talk a little 
louder too. You have a tendency to tal hetween 
yourselves. 

THE WITNESS: It is difficult to listen 
here and answer there. 

JUROR NO. 2: I hope I am not out of 
order, but I am trying to get what I can out of this. 

THE COURT: If anybody has any difficulty 
with hearing they should follow your example and 
let us know. 

MR. BURGESS: We'are very glad you did. 
Thank you very much. 
BY MR. BURGESS: 
) Q Now, did there come a time, Mr. Grafstrom, 
when you and Mr. Powrie Had a further meeting with Mr. 


Schwebel and Mr. Nordheim? 


A Yes, about two months later. 
(a) And where was that? 
A That was a luncheon meeting at the XII 


Caesars Forum, or whatever it is called, restaurant. 


. 
4 
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Q Now, could you tell us what transpired at that 
meeting? Who said what and to whom? 
A Well, Mr. Schwebel again raised the question 
about the agreement not having been performed. Tner was 


a considerable discussion about the quality of the me~chan- 


_dise. Mr. Powrie said, "It was a lot of junk you had 


there in storage and it was worthless. I can't use it." 
He referred to the Golden Gate Apartment project 
in San Francisco, where’ the same material had been hung and 
sit of it had Pore eer in two months. And pointing 
to the two other people he said, ene two were out there 
and you know it's a pile of junk." 
I think Mr. Nordheim's comment to that was, 
"Well, we know it was bad, we don!t think + was all that 
bad." 
Q Was there any reference to the other defendants 
in this case, J. P. Stevens and Burlington, at that 
meeting? 
A Yes. Mr. Powrie said, "We know that you people 
are in constant communication with each other and we 
know that what you want to do is get our personal guarantees) 
‘and then sink the company." 
Q Did Mr. Nordheimor Mr. Schwebel reply to that? 


A Mr. Schwebel said he had only talked to Mr. Kellay. 
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No. 
MR. HARDISON: Nothing further. 
CROSS EXAMINATION 
BY MR. McGANNEY: 
Q You testified about a luncheon meeting in Septembe 
with Mr. Schwebel and Mr. Nordheim? 
A That is correct. 
Q Can you state the date of that meeting? 
A I don't remember the exact date. I think it was 
toward the end of September. 
Q Do you recall Mr. Nordheim saying to you at that 
meeting that "We could work something out if we tried to be 
men of good will"? 


A Yes, I think I do recall that and I think Mr. 


Powrie replied that, "Let's see some good will on your 


side." 

Q Wasn't, in fact, something worked out in that 
meeting reducing Textura's payments to $5000? 

A Yes. 

MR. MCGANNEY: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. BURGESS: 

Q Mr. Grafstrom, Mr. McGanney just referred to an 


agreement reducing the terms of the settlement of the disput 
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No." 
Thank you. 
MR. BURGESS: Page 45, line 21: 
"Q Did you have any discussion with Mr. Wilson about 
methods distribution of decorative fabrics? 
Yes. I gave him my theories. 


What were your theories? 


My theories were to sell through the jobbers, the 


established jobbers. And not sell any jok direct. Or not! 


even be in the contract business ourselves. 
"Q Did you say why? 
"A I just felt it was a way of distributing, getting 
the widest distribution of our product line." 
MR. TOPKIS: (Reading:) 
Did he agree with you? 
I don't recall whether he did or not. 
Do you recall what he said? 
No, I don't.” 
Thank you. 
MR. BURGESS: Line 21: -- Mr. Wilson is from the 


defendant Stevens -- 


“0 Did you have any discussion with anybody from 


' 


‘ 


Burlirzton about methods of distribution? 


as) I'm sure that I had it with all three of four 
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suppliers. 
“0 I'm trying to find out who you had such dis- 
cussions wath. 


"A I'm sure it was Paul Erskine of Burlington and-- 


. 
Le) 


Do you recall when you first -- 

a? And somebody else at Burlingyon, too, and I can't 
recall his name, who headed up the decorative division in, 
say, the spring of 1967. I don't recall. I only saw 


him once and I don't recall his name, when I was in New York. 


"OQ Do you recall if it was Sam Hughes? 
A I think that's the name, yes. 
"9 When did you meet him in New York? 
"A I don't know. I would have to go back and 
look, but it was some time after Textura -~ I mean Soft-Flex 


was formed as a company. 
"OQ Do you revall what was said about methods of 


distribution at that meeting? 


"A I'm sure I said the same thing because I believe 
it. 

a Do you recall what he said? 

at No. I think their normal channel of distributio 


was that way, so I probably agreed with him, from the con- 
verter to the jobber.” I don't really recall what he 


‘said. I saw him once in my life. 
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"eo What was the nature of your discussions with 
Paul Erskine on the subject of distribution methods? 
"A I think Paul and I, Paul sold me a lot of 
industrial fabric and through the years I'm sure we had 
lots of discussions concerning it. And my feeling always 


was that if I were in the business, I would go through the 


jobver and of it. Whether I was wrong or right. 


val Are industrial fabrics sold through jobbers 


for the most part? 

"A I think industrial fabrics as a general rule 
are sold to the user, directly to the user. There is no 
distribution set up through jobbers on industrial fabrics 


that I know of in fiberglas. 


al But there is for decorative fabrics? 


a Yes. 


“o Did you have any such ¢'scussions ebout methods 


of distribution with anybody at Clark-Schwebel? 


"A I'm sure I did with Jack Schwebel and -~- 

8 Do you recall when you first had any such dis- 
cussion? 

"A No, I don't recall when the first disc ussions 
took place. 


ry 


"Q Do you recall if you had any discussions with 
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employed at Clark-Schwebel? 
A I was vice president and director of the 


corporate structure in charge of the Decorative Fabric 
Division. 

Q Mr. Nordheim, did you have pricing respon- 
sibilities? 


A Yes, sir. 


Q What were they? What were vour responsibili- 


ties in the pricing area? 

A I would put the price on the fabric. 

.@) Did you ever have occasion to consult with 
Mr. Ray Clark of Clark-Schwebel,or Iir. Jack Schwebel, 


regarding the fixing of prices on fabrics? 


A Would you explain “the fixing of prices on 
fabric"? 
Q The arranging between yourself and your 


competitors of an established price for a fabric. 


A At no time. | 

0 How would you go about establishing a | 
price for a given line of decorative fabrics? 

A Your name is Burgess? 

Q Yes, sir. 

A Mr. Burgess, there was no set ‘formula. 

Q Do you recall ever having discussed with Mr. 
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They are curtain and drapery manufacturers. 
bid you also sell to converters? 
Yes, sir. 
a) Who were they? 
A One was Rosen & Company or its subsidiary, 
Roscoe Fabrics. 


(9) Were there any other converters? 


A Yes, Titus Blatter. 


Q Did you also sell to the plaintiff Textura? 


A Absolutely, or Glass Fabrics. 


9) Now, is it not true, Mr. Nordheim, that you 
sold the bulk of your goods to manufacturers of cur- 
tains and draperies? 

A Absolutely. 

(9) Now, you were of the opinion, were you 
not, that converters were unnecessarv in the fiber glass 
industry, isn't t .at correct. 

A No, .2 my depos .tion -- I can save you 

trouble of lookin, for the =~ I said they were a 
necessarily evil. 

fe) They were a necessary evil? 

A There is a big difference. 


Well, let me just look? 


Did you testify that manufacturers didn't 
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need converters? 
A That is correct. 


6) Tnank you. 


Now, was Mr. Clark your superior at defend- 
ant Clark-Schwebel? 
A Mr. Clark was president of the company. 


I was vice president. 


| 
‘@) Was he your superior? | 
A Yes, sir. a | 
Q And he died in October of 1964, isn't that 
correct? | 
A I believe that is correct. | 

(a) Now, Mr. Nordheim, with reference to the 


death of Mr. Clark, was there any change in Clark- 
Schwebel's policy in dealing with its customers after 
Mr. Clark's death? 

A Not necessarily, no. . 

@) Isn't it true that at that time you decided 
with Mr. Schwebel to run a little tighter ship, to 
tighten up on quality and to tighten up on credit? 


A I don't helieve you are correct. We 


‘didn't have to tighten up on quality. That was a ' 


standing, every-day procedure, 


1@) In so far as credit was concerned, we were 
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"A I'd say we all were. I was a party 
to it, Jack and, I presume, the other boys were"? 


Also at page 90, line 20: 


"¢) De you recall what specific chanyes 
you adopted with respect to the plaintiffs in this 
action? 

"Mr.McGanney: I object to that" -- 

MR. TOPKIS: You don't need to read the 
colloquy; just the questions and answers. 

MR. BURGESS: The question was changed 
to refer to all customers. 

"The Witness: Across the board. 


"Myer. Corbett: Right. 


“A We tightened up on everything, like 


"0 On credit? 

ua On everything. 

"Q On quality? 

"A Shipments, quality, credit, everything, 
The number of our people in our employ. lverything. 
We were out to make profit, cut our overhead, cut our 
cost." 

Were you asked those questions and did you 


give those answers? 
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Now, did those complaints -- did they 
increase as 1965 went on? 
A I am sorry, I don't recall. 
Q Let me ask you this, Mr. Nordheim. Isn't 
it true that in terms of the volume of complaints 
from Textura as to the quality of fabric delivered by 
Clark-Schwebel,that these volume of complaints as com- 
pared with complaints made by your other customers, 
that you personally felt that Textura made an inordinately 
high amount of complaints as against your other cus- 
tomers? 
A Yes. 
(@) They did. Substantially more, is that 
correct? 
A I would not make that statement. 
QO But they made more complaints? 
A In proportion to the yards purchased. 


Q In proportion to yards purchased they 


were a more substantial complainer than your other 


customers? 
A Yes, sir. 

Q Do you know a man named Louis Moskowitz? 
Yes, sir. 


Who is he? 
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Q Now, you were primarily responsible for the 
handling of the account of the plaintiff Textura for the 
defendant Clark-Schwebel, were you not? 

A I was responsible for the entire decorative 
operation of Clark-Schwebel Fiber Glass. 

Q And that would eee the account of the plain- 
tiff in this case, Textura? 

A That is correct. 


Q You continued to handle this account for all the 


“ 5 
years that you were employed by Clark-Schwebel? 


A That is correct. 
Q You conferred, did you not, with these other 
persons we have referred to, Mr. Moskowitz and Mr. Janetschek 
of wne defendant Stevens, and Mr. Kelley of the defendant 
Burlington from time to time concerning Textura's account, 
did you not? 
A We conferred about it. 
Q Did you confer? 
We conrerred. 
MR. TOPKIS: About what? 
You had occasion to talk to Mr. Kelley on 6/2/65, 
1965? ; 
I'm sorry. The dates will have to be a problem, 


Do you recollect that you placed a telephone 
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fulfill. That is the best copy we have. 

Rather than waste the time of the court, your 
Honor, I will simply move on to something else. 

ra) lr. Nordheim, referring to Plaintiffs' 91, 
I read you the third paragraph: 

"He" -=- that is you -- "also advised me" -- 
that's Mr. Kellev -- "that Lou Moskowitz of I, F. Dom- 
morich & Company will be in California on 1/i3 or 1/14 
and Nr. Nordheim of Clark-Schwebel will also be there 
at the same time, Apparently, Nord »:im i« quite 
friendly with Lou Moskowitz and they intend ro sit 
down together while in Los Angeles and d? ‘ws this ac- 
count. 

"Nordheim tells me the 5¢,000 which was 
overadvanced by Dommerich and which was to be paid 
hack at the rate of $10,060 a month is in default, 


and that Moskowitz tells him they are not giving the 


account any more money until after the turn of the 


year." 
ilow did vou know that this $10,000 a month 
was in default? Did you know that for a fz “? 
A I have to presume I got the information from 


Mr. Moskowitz in the normal interchange of credit in- 


formation, but I don't know, 
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Q Did you check with Mr. Powrie to see whether 
that was correct? 

A I don't recall whether I did or did not. 

@) Referring to the second paragraph of Exhibit 
91 again, did you know for a fact that there was an 
account receivable of 50,000 due from the Civic Center 
which was long past due? 

A I can't say I knew it for a fact, but if 


I said it as it is recorded in Mr. Kelley's internil 


memorandum I wouldn't have told him anything that was 


untrue. 

Q bid you know for a fact that it was long 
past due? 

A I have to presume that that is true. 

9 Well, isn't it true that you alsq knew 
at the same time that there was negotiations under way 
for you to supply paid invoices for the Civic Center, 
for Textura to collect from the Civic Center, and in 
fact they couldn't collect because of this require- 
ment of the Civic Center. 

A I am not slaying games with you, Mr. Purgess. 
I am answering as I <now it to be so. If I don't 
know it I am going to tell you s0. I have answered 


you as I know best. 
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(Plaintiffs' Exhibit 96 was recei‘ 2d in 
evidence. ) 
THE WITNESS: I can't get anything out 
of that. 
MR. BURGESS: If you will permit me I will 
read it to the jury. 


(Mr. Burgess read to the jury from Plain- 


tiffs' Exhibit 96 in evidence.) 
BY MR. BURGESS: 

Q Is that an accurate record of the conver- 
sation you had with Mr. Kelley? 


A I believe it to be crue. . I can't quarantee 


(9) At this time, on or about January 17, you 


visited the offices of Textura, did you not? 

A Oh, yes. 

@) And you inspected some fabric there, did 
you not? 

A At that time. I am not sure if I did 
at that time, but I inspected fabric on their premises. 

(@) And you expressed about certain of this 
fabric in rather strong language that it was not good 
quality, isn't that correct? 


A Oh, I remember that one. Yes, very 
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positively. 

9) Thank you. 

Now, in March of 1966, do you recollect, 
Mr. Nordheim, that vou sent Textura a letter whereby 
you invoiced Textura for all the goods which Clark- 
Schwebel was holding in its warehouse? 

A Let me see it, 

Q Suppose I state to you in March of 1966 
Clark-Schwebel did invoice Textura for aqoods which was 
held in its warehouse and at the same time -- will you 
excuse us for just a minute, your Fonor? 

(Pause. ) 


9 I show you a statement dated 2/28/66. Do 


you recollect that on or about that time you submitted 


invoices to Textura for all of the goods which Clark- 
Schwebel was holding in its warehouse? 
MR. MC GANNEY: Mr. Burgess, there is 
an exhibit in evidence, 108, which is a copy of the let- 
ter. 
MR. BURGESS: Thank you very much. 
A Now, will you pose your question? 
Q . At, this time did you submit invoices 
to Textura for all of the goods which Clark-Schwebel 


was holding in its warehouse? 
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A I don't know. It only refers to eight 
invoices: Whether that covers it all or not I don't 
know. 
Mr. Nordheim, you don't recall at all the 
events of March, 1966 at this time? 
For clarification, you are talking about 
a specific date. I am talking about invoicing for 
all the goods. I don't know whether all the goods 
were invoiced on March 8th or March 4th or March 10th. 
Q Well, on or about. 
A At ome time in 1966 I believe we did 
invoice every blessed yard, including yarn. 


Q All right. And that was in or about Mirch 


of 1966, isn't that correct? 


A I will not make that statement, I don't 


Well -- 
I can only tell you what I know. 
I am asking for your recollection, Mr. Nord- 
heim. Do you recall that in or about March of 1966 
you put Textura on a cash basis? 
A I remember we put them on a cash basis. 
Q You don't recall whether it was March 


of 1966 or not? 
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No, sir, I do not. 

Q- Do you recall that you refused to accept 
further orders from Textura on or about March 4, 1966? 

A Un huh. This letter very carefully says 
something contradictory to that. 

Q It says: 

"In light of your letter of February 24th 
and our reply dated March lst, we are presently holding 
these in abeyance." 

A That is not a refusal. 

Q Well, I will just stand by what the letter 
says, Mr. Nordheim? 

A Okay. 


Q Do ‘you recall tha. on June 9th an arbitration 


was instituted by Clark-Schwebel? 


A I remember we instituted arbitration 
proceedings. Whether the date is correct, I don't 
know, ' 

Q Let me ask you if on June 8th -- it is in 
evidence that the arbitration was commenced on June 9th -- 
as it is in evidence that in March of 1966 Clark- 
Schwebel invoiced Textura for all goods and put 
Textura on a cash basis, so I will just tell you 


that. 
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MR. TOPKIS: That is all true, but why 
are you trying to get it out of the witness and wasting 


time? 


(9) Immediately prior to June 9, the institution 


of the arbitration, did you have another telephone conver- 
sation with Mr. Kelly? I show you Plaintiffs’ 130. 
A There is no date on this. 
MR. BURGESS: I think the date is stipu- 
lated to be 6/8/66. 
MR. HARDISON: So stipulated. 
Q You can take it as true it is 6/8/66. 
It was chopped off in the Xeroxing. 
Is that an accurate record of your conver~- 
sation with Mi. Kelley? . 


A I think it's reasonable. I don't know for 


MR. BURGESS: I offer that in evidence. 
MR. TOPKIS: No objection. 
THE COURT: Received in evidence. 
(Plaintiffs' Exhibit 130 was received in 
evidence. ) 
MR. BURGESS: I would like to distribute 
copies of this memorandum to the jury. 


Q tir, Nordheim, with reference to this memorandum 
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you advised Mr. Kelley that Textura had been a very 
difficult and contentious account, constantly making 
small claims which he rarely, if ever, was able to 
substantiate. 
Then you refer to your examination of the 
Golden Gateway claim, the Spartan claim, and you Say 
that Mr. Powrie admitted that the drapes were made 
skimpy. 
Now, «hen did Mr. Powrie make this admission 
to you? 
A I don't know, 
(a) Was it prior to the time you visited the 
Golden Gate? 
A lr. Burgess, there is a detailed report on 
that visit, and if we could get that report I could 
perhaps respond, If I don't have that, I cannot. 


(@) I will show you the report you wrote, Ir. 


Nordheim, which is Defendants' 686 for identification, 


and I would ask you to look through that report and 
tell me in that report where you find that Mr. Powrie 
admitted that the drapes were made skimpy. 

MR, TOPKIS: The.report either speaks for 
itself or it doesn't. 


A Mr. Powrie was not present at that. 
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fact, we had quite an issue on that subject because 
ofthe amount of the complaints made and he not showing 
up. 

Q So this alleged admission by Mr. Powrie 
couldn't have been prior to that time? 

A No, 0, no, I don't know when that was 
said, if it was said; but if I did attest to it, then 
it must have been at some time true. I don't know. 

Q Thank you Mr. Nordheim, 

On June 30, Mr. Nordheim -- I will just 
save you time and hand you Plaintiffs’ Exhibit 141. 

I think it is clear the date on this memo 
is 6/30/66. It's been chopped off. 


I ask you to review that memo and ask if 


‘it is an accurate’ record of a conversation that you 


had with Mr. Kelley. 
I refer to paragraphs 3, 4 and 5. 
A I will respond individually. Paragraph 


3 is correct. 
Paragraph 4 doesn't sound out: of line. 


Paragraph 5 is a bugaboo, 
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TSLy 
Q Di you find something in that paragraph that 
is incorrect, that does not accord with your recollection? 
A Yes, the last sentence is not clear to my memory, 
namely: 
“In the meantime, it would appear that Textura, 
Limited is no longer the representative in this 


country." 


I don't recall where it came from. But it 


must have come from some piece of old cloth somewhere. As 
r) 


far as the rest of the sentence is concerned, yes, I did 


say that the process was worthless. 

Q You did say that "C-S indicated that they would 
not be interested until they co ula get a letter of 
indemnity holding them harmless in. the event Textura takes 
any action with regard to the cancelation of the arrange- 
ment.” 

So Clark-Schwebel was interested jn obtaining 
this process, was it not? 

A I refer you back to your own piece of evidence, 
namely, the letter of February, 1965, and that letter 
indicates the interest of Clark-Schwebel Fiber Glass. 

Q But as.of this date, June 30, 1966, wae you state], 
in your memo that: 


“The owners of this process have advised him 
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they have canceled their arrangement with Textura and 
they are now" offering the sole representation to 
C-D," <- 

A I never in my career have spoken with anybody 
having to do with the Varomi interests, who had the process. 


I personally have never spoken to anybody in that oper- 


ation. 
Q So this is not correct? 
A It would appear not to be. That is the reason 


I am confused. 


Q Now, is it not true, Mr. Nordheim, that subsequent 
to June 9, 1966, the time the arbitration was instituted in 


this action, you spoke to Mr. Kelley more frequently than 


you had prior to time it had been instituted? Isn't that 
correct? 

A I'm not prepared to make such a statement, no. 

Q May I refresh your recollection by referring 


ti your deposition, page 171? 


A Maybe I can help you if you're referring specific 


ally to this particular account, yes. 


Q So it's true that you did call Mr. Kelly on this 
account more frequently at the time you were instituting 


arbitration? 


A When you're in trouble what do you do? You 
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protect yourself. 


Q I am asking you a question yes or no? 
( ” y 
gre a 


~ & , ' ‘ 
A I can't answer it yes or not. 


se ee ; Ph 


Q You say when you are in trouble you protect 
yourself? Thank you. And protecting yourself was 
making telephone calls to Mr. Kelly? That was one way 
of protecting yourself? 

A No. 

Q Do you recall that on or about Mly 6, 1966, you 
had a telephone conversation with Mr. Powrie in which you 
discussed certain terms at which the arbitration might be 
settled? And I refer you to a memorandum, Plaintiffs’ 
Exhibit 145 in evidence, and ask you if you recall 
whether you suggested those terms to Mr. Powrie as a basis 
for ~ettlement of the arbitration? 

A No, sir, I do not. 

Q I show you a mmemorand.. . dated July 6, 1966. 

See if that refreshes your recollection as to 4 
phone conversation with Mr. Powrie? 

A Now would you pose your question? 

Q Do you recollect, referring to the first psge, 
that on Tuesday, July 5, you called Mr. Powrie and presented 
him a proposal which you and Mr. Schwebel had agreed upon? 


A ° It says so in the first paragraph. 
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MR. .OPKIS: No objection. 
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2 Q I'm asking you, is that correct? 
3 A True. : 
cae ia te a ee F 
4 Q Now, you offered-.to Mr’. Powrie the settlement that 
5 was Suggested in the second paragraph? Isn't that correct? 
6 A True. 
7 Q It's also correct that Mr. Powrie advised you 
8 that he could ot pay that kind of money and not in the 
9 increments which you suggested? 
10 A True. 
ll Q Which was $25,000 in July, and approximately the 
12 same amounts in three subsequent months? 
13 A That is what it says. It's true. 
14 Q I show you Plaintiffs' Exhibit 148 and ask you 
15 if it's not true that on July 8, 1966, you called Mr. Kelley 
16 to report on that saiinbuniiitiasteis with Mr. Powrie? 
17 MR.MCGANNEY: Shouldn't we mark that as a docu- 
18 ment for document? 
19 THE COURT: Mark it for identification. 
(Plaintiffs' Exhibit 876 was marked for 
21 identification.) 
MR. BURGESS: I would offer that in evidence. 
MR. TOPKIS: Which one? 
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(Plaintiffs' Exhibit 148 was received in 
avidence.) 

Q lir. Nordheim, with reference to Plaintiffs' 
Exhibit 148 -- do you have it in front of you -- on July 8, 
1966, which is shortly after you spoke to Mr. Powrie you 
advised Mr. Kelley of the terms you had discussed with Mr. 
Powrie and you also advised Mr. Kelley that Mr. Powrie stated 
that the terms suggested by you were impossible? 

A My memo-andum so states. 

MR. BURGESS Your Honor, I wonder whether this 
is an appropriate “ime to take a recess? 

THE COU. : All right. 

(Short recess.) 
BY MR. BURGESS: 

Q Mr. Nordheim, when we left off we were discussing 
g communicat.cn wnich you had with Mr. Kelley on July 8, 1964, 
Plaintiffs' Exhibit 148. 

Now, subsequent to that time, on July 29, 1966, 
you and Mr. Schwebel had a meeting with br. Powrie and 
Mr. vurafstom? Is that sorrect? I don't have 


document, sir. I am asking you for you recoLiectiv” 


A I know we had a meeting. I don't know if it 


was the 29th of July or not. 


Q If I represent to you itwas the 29th of July at 
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2 the St. Regis Hotel? 

3 A Yes, » amen eb ae St. Reyts, but I don't 

4 remember the bates ead Ee 

5 Q I am representing to you that it was July 29 

6 and that is in evidence. 

7 Now, on July 26, 1966, you had a further com- 

8 munication with Mr. Kelley, did you not, and i refer you 

9 to Plaintiffs' Exhibit -- 
10 A Prior to this you said July 29. | 
1 Q The St. Regis agreement was July 29. The date 
12 of this memorandum is July 26. Dei s tast ref.esh your 

13 recollection as to a conversation you had with Mr. Keliey 

14 on or about that. date? 

15 A I say it reflects the facts. 

16 QO It is an accurate record of that conversation? 

17 A I would think so. 

18 MR. BURGESS: I offer it in evidence. 

19 MR. MCGANNEY: No objection. 

20 (Plaintiffs' Exhibit 158 was received in 

21 evidence.) 

22 MR. BURGESS: Your Honor, we would like to dis- 
3 tribute copies of this to the jury. 

m (Copies ben Exhibit 158 given to the jury.) 

25 Q Mr. Nordehim, this was on July 26, 1966, that 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


872 


ms7 Nordheim-direct 
you made this call? Is that correct? 


A The report is, dated guly 26. I don't know that 


f 


r } 
that is so, that ps pe ps? on that date. 


Q Would it be on or about that date? 

Approximately. 

Q You stated to Mr. Kelley, and I am reading from 
the second paragraph: 

“Mr. Noruheim states that he is very anxious to 
avoid arbitration and would prefer to obtain a settle- 
ment with this account, but if they insist on going 
through with arbitration they feel confident that 
they can win, and, of course, if they -- and that 
means Clark-Schwebel. -- win the arbitration they would 
no longer be in a mood to compromise and would insist 
on immediate payment, which may very well bankrupt 
this account." 

You told Mr. Kelley that, did you not? 

-I think that is very probable. 
You did tell him that? 
A I think that is very probable. 
Q And that is three days to the date you were 
having the settlement discussions with Mr. Powrie? 
A Yes. 


Q Mr. Nordheim, are you familiar with a person 
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Q You testified, I think, that you on one occasion, 
at keast, conferred with Mr. Moskowitz, Mr. Janetschek, and 
Mr. Kelly, and you answered a question for Mr. Burgess by 
saying, "Yes, I conferred." 

I want to ask you, did y:i mean by that that on 
occasion you talked with these people? 

A Excuse me, sir, I'm not sure of this, but I 
believe, and I am sure you have the record of 4t, sir, that 
I said that I did not or do not recall speaking to Mr. 
Janetschek. 

Q I see. But you did speak with Mr. Moskowitz? 


A Yes, sir. 


Q And Mr. Kelley? 


Yes, sir. 
You spoke with Mr. Kelley about Textura? 
Yes, sir. 
On occcsion? 
A Yes, sir. 
Q Did you ever speak with Mr. Kelley about any 
other accounts? 
A Yes, sir. 
Q Often? 
A The volume of business we did didn't require it 


because most of our accounts were AAA-l, very fine credit 
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2 | risks, so we had very little to talk to people about, 

3 | except when it was a question of how they stood. 

4 | Q Do I understand, then, wheneverthere was a prob- 
5 lem with an account of yours in the decorative glass fiber 
6 fabric busimess it was your regular practice to discuss 

7 that account with other people whom you knew also to be 

8 selling? 

9 || A Unequivocally so. 

10 : Q Regularly? 

ll A Yes, sir. 

12 Q Whenever it happened? 

a | A Whenever. 

14 Q And you did that with Kelley? 

15 A Yes, sir. 

— 

16 Q Did you. do it with anybody at Stevens? 

17 A No, sir. 

18 Q Did you do it with anybody at United Merchants? 
19 A No, sir. I may have spoken to Mr. Maurice 
20 Fisher, but I'm not sure. 
21 Q At United Merchants? 
22 A Yes, I may have, but I'm not certain. 

. 8 | Q Do I understand, then, that there was nothing 
2A 
unusual about the way you dealt with Textura? 

25 


A Excuse me, I would not have spoken to United 
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2 Merchants because we rarely competed with one another in 
3 so far as customers that we followed. 
4 fe) But there was nothing unusual about the way 
5 ; ou dealt with the Textural accoun:.? 
6 | A I'm sorry, that is not so. We bent over back- 
7 | wards with this particular account, and it is the only 
8 account we bent over backwards with, to accemmodate and 
9 help him. We didn't have these kind of problems with any 
10 other account, even those in the same business. 
11 Q You sold to other people in the same business as 
12 Textura? 
13 A Yes, sir. 
14 Q And you didn't have the same kind of credit 
15 problems with them? 
16 A No, sir. 
17 | Q But when you did have credit problems with any 
18 | account it was your practice to discuss those credit 
19 problems with other people who might have been having 
20 | similar credit problems? 
21 A Yes. 
22 Q As a kind of defensive measure? 
23 A Yes, sir. 
7 | Q You had conversations with Mr. Powrie from time 
2% to time? 
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Is that the fact, sir? 
It would appear so. 
@) So you were waiting to hear from Mr. Powrie, 
you didn't, and you went 4° .ad? 
A That is correct. 
9 Another one of these documents, 158, I think 
it is, quotes you 2s being “very anxious to avoid arhi- 
tration." 


Were you very anxious to avoid arbitra- 


A “ solutely. We were hoping to see that 
the operation could stay in business, because we thought 


it had a great potential. 


Q And you wanted to sell the merchandise? 


A Absoluteiy, 

Q Did you ever have the desire, plan or pur- 
pose to put Textura out of business? 

A Sir, that's as far from the facts as could 
‘possibly be. 

MR. TOPKIS: I have no further questions. 

Thank you. 
CROSS EXAMINATION 
BY MR, MC GANNEY:: 


Q tir. Nordheim, did there come a time you went 
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mda Nordheim-cross 1535 
MR. MC GANNEY: That's what we are 
offering it for. 
THE COURT: Let him refresh his recol- 
lection. I think that's the best way. When the 


hearsay questions present themselves they can be ruled 


on. 
| Was a copy of this report ever furnished 
to Mr. Powrie? t 
THE WITNESS: {£ don't know, sir. I 


wouldn't think so. 


Q 


When you went to San Francisco, was Mr. 


Powrie there? 


A 


Q 


No, sir. 


Were you informed prior to going to San 


Francisco that Mr. Powrie was not going to be there? 


A I expected to meet him. 

Q You expected to meet him in San Francisco? 
A Yes. 

Q And when you went to the Golden Gateway, 


he wasn't there? 


A 


No, I went to Mr. Johnson's office, who 


Was the representative at that time of Mr. Powrie, 


ome 


i 
’ 


and he told me at that time that Mr. Powrie had to 


go some place or was called away or something, and he 
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MR. BURGESS: eal beg to differ. 

TIE COURT: Go ahead, please, Mr. Nordheim, 
Don't read from the document. He's got to read 
it to refresh his recolle.' on. 

MR. BURGESS: I understand that, you-r 
Honor, but he has read it. 

A, On behalf of the Clark-Schwebel Fiber Glass 
Corpc.ation I wrote this memorandum and I responded by 
saying in my conclusions -~- and there is a section 
called “Conclusion” -- that the cloth was satisfactory, 
that there was an unsatisfactory installationand there 
was poor manufa cure, 

Now, if I read the rest of it I will 


make certain that is what my memory says, but I am not 


positive. But I do know, I do know, that I main- . 


tained that ltr. Powrie had'made a mistake somewhere, 
and it was not in the quality of cloth that I had shipped 
to him or to his sewing plant. 

Q Was that your honest evaluation of the 
situation at the Golden Gateway, Mr. Nordheim? © 

A ‘mr.’ MeGanney, it was not only my opinion 
but the people who were there, but that's hearsay. 


MR. BURGESS: Objection. 
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1 mda Nordheim-cross 1539 | 
2 in sunlight control at the window. 
3 @) Did you ever have occasion to meet with Mr. | 
4 Powrie in Pittsburgh with respect to this Engineer's 
5 Guide? | 
6 A Yes, sir. 
7 fe) Can you explain how that came about? | 
8 A I can't explain how it came about, no. | 
9 re) Who was at the meeting? 
10 | A Mr. Powrie and I were there. I believe | 
11 Mr. Kaye, who is now deceased. I don't recall who 
12 else but there were people of the Pittsburgh Plate 
13 || Glass Company present. | 
14 @) What was discussed at that meeting? 
15 | A The importance of this document and some 
16 | financial assistance. 
17 | Q Do you know as a result of that meeting whe- 
18 | ther there was financial assistance given? 
19 MR. BURGESS: We will concede that. 
20 It's been introduced threugh Mr. Schwebel, the credits 
21 were introduced. 
22 MR. MC GANNEY: This is something in addi- 
23 tior the credits. Mr. Burgess. ' 
aA | A wina you repeat your question, please. 
v5) (Question read. ) 
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v 


2 A Yes, sir. 
3 Q What was that financial assistance? 


4 A I believe, and I can't be certain of this 


without checking files -- I believe that we got Pitts- 
burgh Plate Glass to assist in the cost of this in the 
7 sum of 15 or 20 thousand dollars. I can't be posi- 


but there was assistance. 


tive of the facts, 


That was from Pittsburgh Plate Glass? 


Q 


10 A Yes, sir. We were a customer of Pittsburgh's 


" 9 Mr. Nordheim, there was testimony that after 


Textura went out of business Clark-Schwebel made 


13 certain sales to Softflex, is that correct, or to 


Menardi? 


15 A I was not certain of that question, Mr. 


McGanney. I suggest that somebody present facts. 


17 @) I show you Plaintiffs' Exhibit 542 and 
I ask you if you can identify thos2 contracts. 
19 A Yes, I car identify every one of them. 

I can't tell you what each fabric is, but I recognize 
21 the contrac:.5, and I signed them. 

22 a) Were those sales of Textura styles? 

23 A The first one is, 


Would you identify the date? 


Contract dated June 19, 1968, for four 
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Is that earlier. 

Now, incidentally, Clark-Schwebel finished 
the fabric that went into the Golden Gateway, did they 
not? 

A I believe so. I am not certain. An 
awful lot of the goods were fin*. ied at Mr. Powrie's 
request on the Coast. 

Q The goods that went into the Golden Gateway 
you believe were finished by Clark-Schwebel? 

A I think so. 

(a) Mr. McGanney also asked you about financial 
assistance by Pittsburgh Plate Glass Corporation to the 


Engineer's Guide, That financial assistance was 


provided by Pittsburgh Plate Glass,not Clark-Schwebel, 


eorrr st? 

A s.e@ money came from PPG, but we had somethina 
to do with it. 

Q Mr. Topkis asked you certain questions 
concerni: 4 Plaintiffs' Exhibit 158 in which you state 
in the first paragraph that you told Mr. Powrie -- and 
you were communicating this to Mr. Kelley -- you told 
Mr. Powrie that they, Clark=-Schwebel, were not out to 
put him out of business. So there was a question at 


this time they might go out of business as a result of 
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actions taken by Clark-Schwebel, isn't that correct? 

A That was your statement. 

Q I am asking you, isn't that correct? There 
was a question in your mind as to whether they could 
stay in business? 

A There was a question as to whether they could 
financially handle the situation. 

(9) Meaning e situation with Clark Schwebel? 

A Yes. 

MR. BURGESS: No further questions. 

RECROSS EXAMINATION 
BY MR, TOPKIS: 


9) I have just one question. Mr. Burgess 


just asked you, or didn't quite ask you, how it was that 


you came to go to the Golden Gatewav. I will ask 
you. How did you come to go to the Golden Gateway? 
This was a customer we were anxious to see 
continu This was a situation which we did not 
agree on as to the contentions of the customer. In 
turn, the customer made sufficient conversation about 
it that we felt it was our responsibioity, if we were 
1 going to resolve the claim, that we see what it was 
and not have a third party do it. For that reason, 


I not only went but I arranged with the fiber producer, 
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who produced the fiber that went into the fabric 
that we bought and made for Mr. Powrie,. to appear there 


as well as the people from the Golden Gate to find out 


the facts. 
Q Who was the fiber producer, sir? 
A Owens-Corning. 
fa) So you had somebody from Owens-Corning come 


also to take a look, right? 
A That is correct. 
MR. TOPKIS: Thank you. 
BY MR. MC GANNEY: 
@) lr, Nordheim, I show you Plaintiffs' FMxhi- 
bit 118, which is a letter of May 6, 1966, addressed 


to you and signed by Mr. Powrie with several attach- 


ments. 
I direct your attention to the third page. 

A What about it? 

Q I refer your attention to, under "Job Name," 
the name Perini appears. Is that the Golden Gateway 
job? 

A I don't know, but I see in the covering let- 


ter that it says: 


"Has not yet replaced the Perini job (Golden 


Gate Apartments) ," 
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me Witness Ludwig Vollers 


CARLYLE MICHELMAN, Trustee of Textura, 
Ltd., in Bankruptcy Proceedings, et al. 


vs. 


CLARK-SCHWEBEL FIBER GLASS 
CORPORATION, et al. 


New York, October 31, 1974; 
10.00 o'clock a.m. 


(Trial resumed.) 
4 
(Jury in box.) 
MR. BURGESS: At:the present time I would like to 
call Mr. Lud Vollers to the stand. 
| ee ea a A 1a TO... 5b EB RS: oR called us 
a witness by the plaintiffs, .being first duly sworn, 
testified as follows: 
DIRECT "“XAMINATTON 
BY MR. BURGESS: 
Q What is your present occupation? 
A I am vice-piesident of Louis Hand & Company and 
Savoy Drapery Company, Divisions of Aberdeen Manufacturinc. 
Q That is in the textile industry, is it not? 


A ‘Vos; 26 ois: 


Q Was there a time *:hat you were employed by the 


defendant Burlington Industries or Hess-Goldsmith, Division 
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of Burlington Industries? 


A Yes. 

Q When was that? 

A Commencing 1956 through 1970. 

Q Could you tell the Cou t and jury what positions 


_ you held with Hess-Goldsmith form '56 through the end of 


1966? 
A I started in '56 as a salesman with the company, 
became sales manager in'1962, vice-president in 1966, 
“ 4 
executive vice-president in 1967, and president in '68. 


Q What was your position if we can just confine it 


in the years '64 through '66? 


A I would have been sales manager of the decorative 


division. 


Q of the what division? 
A Of the decorative division. 
Q What were your principal duties and responsibilitic 


in that position? 

A Formulating merchandise plans, assisting in 
styling, product development, and establishing prices and 
so forth. 

Q ‘During that period to what executive of the 
defendant Burlington ibe tas did you principally report? 


A. William Colton. 
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Q What was the position of Mr. Colton at that time? 

A At that point in 1964 Mr. Colton was the vice- 
president and by 1966 he had become president of the 
division. 

Q Going back for a moment in 1962, beginning at 


_the beginning of '62, you were sales manager at that time? 


A Yes. 

Q What was “Mr. Colton at that time? 

A He was president. 

Q What were the responsibilities and duties of 


Mz. Colton as vice-president. if you know? 


~ 


A General administrative management of the divisicn,) 

Q What division are we talking about? 

A We are talking about the decorative fiber glass 
division, approval of merchandise tenes I would say 


general administrative management of the division. 


Q This was in '62? 7 
A Yes. 
Q Did there come a time that Mr. Colton adopted a 


position which would give him responsibility for both 
decorative and industrial fabrics? 

A ‘When Mr. Colton whe named president of lless~ 
Goldsmith he had responsibility for both divisions. 


Q Prior to that had he any responsibility in the 
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industrial area? 

A Prior to that time he was executive vice- 
president. I would say his duties were twofold at that 
time, too. 

Q Is that in 1962 he had responsibility for both 
decorative and industrial fabrics? Is that correct? 

A Yes. 

Q Mr. Vollers, do you know a man named Paul Erskine? 
: A Yes . 

Q Can you identify him for us? 

A Paul Erskine was the West Coast acent for Hess- 


Goldsmith & Company. 

Q Was there a time that Mr. Erskine himself acted 
as a salesman? 

First, what period of time did Mr. Erskine act 

as a salesman? 

A To the best of my kaowledge he was selling the 
eutire time he was associated with the fiber qlass product. 

Q And that woula include after formation of his 
company, Erskine-Johns Company? 

A Yes. 

Q There was a time when Mr. Erskine acted as a 
salesman himself for Burlington, was there not? 


A Yes. 
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Q And subsequent to that time he forned a company 
called Erskine-Johns Company and the ccmpany acted as a 
sal’'s agent for Burlington? 

A Yes. 

Q Both the time that Mr. Erskine himself was a 
salesman and subsequent to the formatio: of Erskine-Johns 
Company accounts did they service? 


A The principal account that he was servicing in 


the area was the Glass Fabrics Company. lie also handled 
i , 


possibly one or two curtain companies. I know of one, 
Sunshine Curtain. He may have been asked to do other 
things, but those are the two basic accounts he handled in 
decorative. 

Q That would be Glass Fabrics? 

A Yes. 

Q Did he ee handle Textura? 

A Yes. : 

Q To whom did Mr. Erskine report in the Burlington 
hierarchy? 

A administrative purposes he reported to Mr. 
Colton. 
Q ‘And subsequent to the formation of Erskine-Johns 


Company did he also report to Mr. Colton after that? 


A I would not say he reported to him. He negqoti- 


“ SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


18 


19 - 


ee ae a 


889 


1592 
mda8s Vollers-direct 

A When he had that responsibility I certainly 
would assume that. 

@) Did you have any discussions ever with anv 
of your competitors concerning what might be called 
identification of fiber glass fabrics? 

A Identification? 

9) Well, does that term mean anything to you? 

A Just out of context, no. Can you rcfer -- 

@) Well m2 , 

A Go ahead. 

9) -- when you manufactured a style of 


decorative fabric did you have any understanding with 
any of your competitors that they would stay a-‘av from 
that style? 

A Not an understanding with the competiter. 
The. understanding on making a confined style was really 
with a customer. We assured the customer we wouldn't 
make that same styoe or anybody else. Normally, our 
customer would -- because the industry was auite small, only 
three major producers in decorative -- th: customer 


would be more or less responsible to he sure that one 


‘of the other glass fabric suppliers didn't make a similar 


style. 


It was not unheard of for one mill to 
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They didn't sell them direct to construction 


Thev did that too. They also sold to 
jobbers. And they sold to contract jobs. 

@) In your opinion, Glass Fabrics and Textura 
did not distribute in the normal, traditional mode of 
distribution, isn't that correct? 

A Well, = think that -- I wouldn't say not 
normal or == glass, fabrics had a very unique position 
in the sense that they were probably the truest converter 
we did business with. If you go to the definition 
of the word "converter," it is just what it says. 

A converter is somebody who takes fabrics in the 


greige or unfinished and finishes them and resells 


them, and the only customer we had who did this was 


Glass Fabrics. They did their own finishing. 


(@) Did they differ from the balance of your 


customers, Mr. Vollers? 

A Balance? 

9) Inthat respect. Weren't they different 
in that t’>ey both converted and sold directlv to the 


contractor? 


A Yes, 


a) That was different? 
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were -- 
(@) Jas it different? 
MR.TOPKIS: Let the witness £ho waa 
A It was not different in the sense that thev 
sold to the contract job or sold to jobbers. It 


1599 


A It was only different in the sense that thev 


was different in the sense that they purchased 


Greige goods and did their own finishinq. That no 


other customer did, 


« 


Q In other words, they both converted the 


fabric and sold directly. Isnt' that a basis for 


a distinction? 


A They also bought finished goods from 
mills. So -- 
Q Let me ask you this, lir. Vollers; Did 


Yextura or Glass Fabrics’ activities cause any com- 


plaints from other customers of Burlington Industries? 


MR. TOPKIS: Objection, 


is utterly unknown. 


THE COURT: Yes, 
@) Did you receive complaints 
THE COURT: You can ask 


any specifically stated. 


.@) Did you reccive complaints 


Causation 


if he received 


fr 2 other 
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custom2rs concerning Textura's selling methods? 

A Not against their selling methods, no. 

@) Did you receive complaints ahout Textura 
from any? 

A 

0 What form did those complaints take? 

A The very uniqueness of the distribution, 
o-:7 the very uniqueness of Glass Fabrics’ operation. 
The fact that they»were able to buy goods in the raw 
state and process them theuselves appearec -o some of 

! ; 
our competitors as being an advantage that Glass [labrics 


had over them, and they questioned our distribution along 


tnese lines. 


MR. TOPKIS: Excuse me. Did the wit- 


ness misspeak himself, as I suspect? Ie spoke of 
our competitors. Did you mean Glass Fabrics‘ com- 
petitors? 
THE WITNESS: I am sorry. Glass Fabrics’ 

competitors. 

a) And you did, I note, when you gave your 
answer, mention distribution, so ‘t was Textura's distribu- 
tion that was causin. these complaints, is that correct? 

A No, I am sorry. Then I also have confused 


you. When I say distribution I am talking about the 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COUR HOUSE 
FOLEY “HHAPE NEW YODOK NY OF FEON 


893 


mda Vollers-direct 
I think vou weuld have tw say that, yes. 

@) Fine. 

Now, there were a substantial volume of 

complaints, were there not, Mr. Vollers? 

A No. Of course, I am not quite sure what 
"substaiitial volume” means. 

9) Who did you receive complaints from? 


A Glass Fabrics‘ closest competitors, in 


that case Thortel,’Qual-Feb, this sort. 

Q What volume did Burlington IJ idustries 
do with QOual-Falb? 

A In that period I'll guess -- 'G2 to ‘G64, 
I would sav it was building rapidly in the area of 
3 to 4 million dollars a year. 

Q What volume did you do with Textura? 


A 300 to 400 thousand dollars a year. 


. 


0 Substantially iess? 

A Substantially less, yes. 

0 so then you were receiving complaints from 
a 3 or 4 million dollar customer of vours, and did vou 
discuss these complaints with Nr. Colton? 


A Yes. 


Q And these complaints were building rapidly, 


you say? 
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A No. 

Q Did Mr. Colton advise you to do something 
about these complaints? 

A Yes. 

Q Do you know if Mr.Colton discussed these 
complaints vith anybody at Clark-Schwebel or Stevens? 

A to, I don't know. 

@) Do you saa if Oual-Fab was a customer -- 
id Thortel also complain? 

A I believe so, but I'm not sure. 

9) Did you “~ow that Qual-lab and Thortel were 
customers also of the defendant J. P. Stevens? 

A Yes. 

Q Mr. Vollers, during “ period 1962 through 
1966 did you personally participate in the handling of 


{ 
the account of Textura? 


A Yes, to the extent that I was called in to 
discuss problems that were beyond the province of the 
sales representative. 

(9) Did there come a time when you became more 
intimately involved with the account than you had in 
the past? 


A Yes. 


@) When was that? 
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A “he summer of 1966. 
9) And this was when, in fact, the relationship 


of Textura and Burlington arrived at a critical 
period with respect to quality, did it not? 
A Yes. 
(9) And in fact, at this time there was what you 
might characterize as a never-ending series of 
quality problems between Burlington and Textura? 


A Yes. 
5] 


Q And in some cases Burlington found it was 
virtually impossible to deliver quality gooacs to 
Textura, was it not the casc? 

A That's correct. 

0 Now, you had a meeting with Mr. Powrie on 
June 2, 1966, did you not? 

A Yes, 

(9) The subject of this discussion was %! 
quality problem between the two parties 


, was it not? 


A Yes. 
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1605 
Q You discussed at that meeting Crown and Satin 
Boucle, did you not? 
A Yes. 
Q There were open contracts in existence on both 
those two styles, were there not? 
A I believe there were. 
QO Now, at that meeting or prior to tnat meeting 
Mr. Powriec had made a proposal to you regarding the handling 
of these quality problems, had he not? 
< ) 
A My memory is going to fail me. I don't. know 
whether it's prior t> that meeting or at that meeting. 
I'm sorry 
Q Let me show you a memorandum, Plaintifis' 
Exhibit 227 for identification, and ask you *9 ideatify 
that. 
MR. HARDISON: What is the date o: thac? 
MR. BURGESS: The date on it is i-10-6?. 
Does that refresh your recollection? 


Yes. 


You, in fact, rejectcd Mr. Powrice's proposal, did 


Yes, sir. 


Mr. Vollers, this quality problen persisted after 


the meeting? 
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2 || (Defendants' Exhibit AO was marked for 

3 identification.) 

4 Q Mr. Vollers, will you look at Defendants' AO 

5 | for identification. 

6 || Do you recall receiving a copy of Defendants' AO 
7 ! for identification? 

8 | A Yes. 

9 Q Would you identify that document for the record, | 
10 please? | 
11 | A This is a status internal memorandum covering 

12 | the status of, I suppose, every contract that was either 

13 open or contemplated with the account Textura. 

14 | The memorandum was a summary writ*en by Paul 

15 | Erskine to the salesman of the account, Ernest Gottschalk. 

16 Q What is the date of that document? 

17 A 5-18-66. 

18 Q Aren't you shown as a recipient of a copy of this 
19 document on its face? 

20 A Yes. 

21 MR. HARDISON: I offer it in evidence. 

22 MR. BURGESS: I have an objection. 

23 The question was whether Crown was in weaving 

2A in June, 1966, and this document is dated May. With that 
25 : caveat I have no objection to Lis 
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mill, but what we hope to do in this meeting is to set up 
some sort of proceedings which would make the entire 
quality problem a little more management, a little more 
palatable to the customer, and certainly one that could 
be handed internally at Hess-Goldsmith. 

Q Were any steps taken to that end result at the 
June 2nd, 1966 meeting? 

A I think basically we at that meeting decided that 
the next step had to be perhaps a quality audit, if you will, 


or a visit by our quality control manager to the Glass 


Fabrics plant on the West Coast to see just exactly what the 


grading situation or grading standards were at thet plant. 

Q But you did reject any suggestion by lr. Powrie 
that he have the sole say so with respect to whether the 
fabrics were of suitable quality? 

A 

10) Do you recall any conversations with Mr. Powrie 
or meetings with Mr. Powrie after June 2nd, 1966? 

A I personally had no personal meetings with 
Mr. Powrie that I recall. lic may have come to New York 
and stopped by the offices and I saw him. I don't know. 
I don't recall. There was at least one telephone call 
that I know of. I doubt if there were more. 


Q Do you recall receiving any letters from 
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ms9 
Powrie after the June 2nd, 1966 meeting? 
A There was probably correspondence. 


(Defendants ' Exhibit AP was marked for 


identification.) 
Q Could you identify that document for the jury? 


A Yes, this is a letter from Textura to me, from 


Mr. Powrie, dated June 6, 1966. 


ceiving a copy of that letter? 


0 Do you recall re 
eat f 
A I recall receiving the lette 
MR. HARDISON: I offer it in evidence, your 
Honor. c 


THE COURT: Received. 


(Defendants ' Exhibit AP was received in 


evidence.) 


MR. HARDISON: With your Honor's permission I 


would like to read this short letter to the jury. 


(Mr. Hardison reads from Defendants" Exhibit AP 


in evidence to the jury.) 


Q Mr. Vollers, there is a handwritten note across 


the bottom of that letter. Could you identify that 


writing? 
A. Yes, it is mine. 
Q What does it say? 
j A "EG: Note, Do Not Underline. Put In ilo Orders}' Q 
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Who is EG? 
Ernest Gottschalk. 
How did that note come about? 


A As vice-president of the company upon receiving 


a letter from a customer stating that there would be a 
cessation of business, so to speak, or, let's say, a 
cessation of new orders until a certain problem is resolved, 
it behooves me not to produce a lot of very, very expensive 
goods with the possibility that these goods might not be 
taken by the customer. 

Q And you did stop.mill orders? 

| 

A I gave instructions for mill orders to be stopped. 
I gave those i: cructions. 

Q Now, some time after the receipt of this letter -- 


the letter is dated June 6, 1966, I believe -- some time 


after receiving that letter did you have further conversa-~ 


tions with Mr. Powrie on the telephone with respect t2 


quality procedures? 

A I can recall basically really only one pertinent 
conversation regarding the quality situatior. 

Q Which situation are you referring to? 

A Just the broad quality problem of how it could 
be resolved so we could continue to do business. 


THE COURT: Is this a telephone call you're talx- 
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msll Vollers-cross 
ing about? 
TH); WITNESS: Yes, sir. 

Q Did there come a time after June 6, 1966, when 
the weaving of Textura's fabrics continued? 

A There was not a time after June thnat they did 
not continue. My recollection, and this is a tougghie, 
but I would say that we never really ceased production. 


What truly happened was that mill orders that had heen 


placed for production might have been decreased wherever 
possible with the idea that we would not overproduce. 
But a loom is not something you just go in and turn off like 
a slight switch. It has got momentum and it keeps weaving, 
and I am sure we continued to produce those goods that were 
on the looms at that time. 

9 Isn't it a fact, Mr. Vollers, that the sales 
department made a determination to continue weaving those 
fabrics even without credit approval? 


A Yes. 


Q Do you recall learning on or about August 10, 


1966, of a conversation that Mr. Powrie had with Mr. Schutz 
in which Mr. Schutz was told by Mr. Powrie that Textura 
would be -- 

MR. BURGESS: Objection. 


Is he being asked to testify to a conversation 
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Vollers-cross 


IIR. HARDISON: Your Honor, with your per- 


mission I would like to read the first paragraph of 


4 this document. 

5 | (ir. Hardison read to the jury from 

6 Defendants' Exhibit AR in evidence.) 

7 || 9) ‘Ir, Vollers, do you recall Mr. Powrie ever | 
8 | communicating to vou with respect to this memorandum? 

9 | A No. 

10 9) Does tnis memorandum, to the best of vour 


recollection, accurately reflect the status of Textura's 


contracts? 


Yes. 


A 


14 Q On September 2, 1966? 


Yes. 


A 


. u 


16 9) Isn't it a fact that as late as November, 


the last two weeks of November, 1966, the credit 


department approved a sales department recommendation 
for new contracts on Crown and satin boucle for 1967? 


A Yes. 


21 (9) Mr. Burgess asked you a iuumber of questions 
with respect to communications you had with the credit 


Did Mr. Colton or Mr. 


department of Burlington. 


Goldsmith or Mr. Clark,or anybody else. in the Iless- 


Goldsnith Division, ever tell you to suggest to the 
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credit department that Textura's terms be restricted? 

A Never. 

Q Did anybody at Iless-Goldsmith ever tell you 
that they were interested in driving Textura out of 
business? 

A No. 

@) And you personally didn't have anv interest 
or purpose in that regard? 

A NO. 

@) Did anybody at J. P. Stevens ever suggest 
to you that you cught to try to get Mr. Schutz, or the 
Burlington credit department, to restrict Textura's 
terms? 

Never. 


9 In fact, did you ever have any conversa- 


tions with anybody in the Stevens credit department, 


to your knowledge? 

A No. 

@) And did anybody at Clark-Schwebel ever 
Suggest to you that you try to get Textura's credit terms 
restricted? 

A No. 

Q Did you ever tell anybody in the ~Purlinatoz 


credit department that you had had conversations 
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with anvhody at Clark-Sci.webel about Textura? 

A No. 

Q Mr. Vollers, does the Burlir tredit 
department perform a credit function fur all divisions 
of Burlington Industries? 

A Yes. 

9) Not just the Hess-Goldsmith Division? 

No, no. 

(9) And I believe you testified that the credit 
department is independent from the various sales de- 
partments? 

A Completely. It's a corporate function. 


(@) Can you think of any reason in the world 


that the Burlington credit department would want to 


drive Textura out of business? 
MR. BURGESS: Objection. 
THE COURT: Sustained. 

Q Finally, with respect to the complaints that 
were received, the so-called complaints from Qual-Fab, 
what did you do about those complaints? 

A Discussed them with the account that had 
made them and resolved them on the basis of a logical 
explanation of the conduct of our business. 


9) You tovk no action with respect to Textura 
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as far as those complaints were concerned? 
} lo, none. 
.. HARDISON: othind furt! 
‘ PHIS: Io questions. 
IR, I GP = I have r t 
: sia 0} 
¥ : c: 
r. Vollers, referring to Def 
AR, i as been introduced in evidence, 
Pau] rskine and it says: 
"Te is my belief that certain 
have been reached betveen Mr. Powrie and 


lat as a result of 


modifications have heen 


five open contracts on 


Now, you 


Mr. Schutz discussed 


A NO. 


(a) So that if 


+ 


had to agree to modify ti 


continue to do business w 


would you? 
wouldn't 


A I 


ry My, Vollers, 


these 


written 


Mr. 


1icse 


ith 


know 


you 


five stvles 
weren't there 


these modifications, 


him, 


that. 


also 


and 


contracts 


understandings 


we 


when 


Schutz told tir. 


or 


you wouldn't 


URTHO 


ix. 


currently 


Mr, 


were 


understandings 


. 


Schutz 


contract 


have 


Powrie 


and 


vou? 


Powrie he 


he wouldn't 


rhirOw 


that, 


; 
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At no time? 


No. 


*0 Did you ever have any discussions with any 
competitor of Stevens about the terms and co: sition 
for fiberglas fabric products? 

"A No." 

MR. BURGESS: "a Did you ever have any dis- 
cussions with any competitor of Stevens about decorative 


fiberglas products? 


se Decorative fiberglas -- just repeat the question. 


"(The pending question was read., 


Yes. 


Do you recall with whom you nad su! iscussions? 
Vollers. 
At Burlington? 


sa Ys. Ulnick at United Merchants. That's 


about it." 
MR. TOPKIS: I want to read the rest. 


What about Jack Sc hwebel? 


you have any discussions with Pay Nordheim? 


They weren't a factor in the business. 


Who was not a factor? 


Clark-Schwebel, in the decorative fabric business. 
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| P ° 1669 
1 | mda7 Witness Robert Knisel 
| 
3 ) So prior to 1966 you hadn't heen in fact 
3 || with anyone at Buriington, is that vour testimonv? | 
; / 
4 | A I don't believe I had, sir, no. 
5 | 9) tir. Knisel, in March of 1966 vou became 
6 


aware that there was a dispute existing between the 


fod Py ° . | 
‘ plaintiff Textura and the defendant Clarl-Schwebel, isn't 
| 
8 that correct? 
9 Ns No, sir, tha” is not correct. We did 
10 || not learn of that disput. mntil some time early in July | 
ll || of 1966. 
| | 
12 9 Nid you give a deposition in this action? 
13 A Yes, I did, sir. 
14 || : } 
| (9) Were you asked these cuestions and did vou 
’ 
15 ! give these answers -- page 37, line 4: 
| | 
16 "0 At some point in 1966, did vou hecome 
| 
7 |i aware that the plaintiffs were having a disnute with 
18 || Clark-Schwebel? 
19 "A Yes. 
20 "0 No you recall when you first became 
21 aware of that? 
22 A I believe around March or April"? 
23 A Well, if I can correct that, sir, that was 
. . . 
2 my recollection at the time, but I realized later the | 
25 first opportunity we ‘iad to know of this dirnute | 
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aqoing 
was later 


anything prior to 


you learned of th 
dispute was from the lips of Mr. Schwehel? 
That's to the best of my recollection, sir, yes. 
Who did you learn this from? Did you learn 


Janetsci.e):? 


2) And he learned this from conversations 
Schwebel, correct? 
That's right. 
To your knowledge, these conversations took 
place in early Julv of 1966, isn‘t that correct? 
I think in the first week or so of Julv. 


9) I show you Plaintiffs’ Lxhibit 146 in evidence, 


Mr. Knisel, and ask y - that's a record -- those are 


the conversations you are referring to of which that 
memorandum is a record, isn't that correct? 
A Yes, sir, it appears to be our memorandum. 


Both of therm. 


2) So there ‘ere two telenhone calls on July 
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Powrie went out of business. 
"4 Hy. Biz 
4 u also testif that ’ 
t x i as alrea a es Gy 
beg peroees 
A 
aN No, I didn't. I said that he was probably 
Pal . , + . 
in a state of bhankruntcyv, but he was seekinc a way out, 

9 . 7 7 

and we were there to try and help him. ea had two 
10 j 1 orr -Jwac che 

| alternatives to get out. 
ll | Q Let me just ask you my question. | igen oT 
12 | is already probably in a state of bankruptcy, whv 

| | 
¢ | 
13 then were you surprised that he went out of business? 

| | 
4 | Ps I frankly was because I thought chat h 
15 || could make some arrangements to stay in. Up until 
16 || August of that year, as indicated in our mectiing, he | 

j | 

| ! 

| 
wy | reported fairly good profits. There were two things 

| 
be against him. One was the arbitration with Clark- 

| ‘ 

19 |, Schwebel, which he was seeking to put on a wor’:able 
20 , 2) we ‘ ; 

| basis, and the other was a lack of a financing house. 

\| 
21 || @) You spoke also of the credit limitation -- 


| 
a het me pursue this a minute, Mr. Knisel. You said 


23 ] that when he came to you in November he was alreadv 
‘ 2A substantially in bankruptcy, right? 


25 A He was very distressed. 


SOUTHERN JISTH CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY ‘ JUARE, NEW YORK WY co 7-488" 


910 


ms6 Witness William J. Janetschek 


connection with the Textura account? 

A In the Textura account I acted as an assistant 
to Mr. Binnie. My duties were mainly confined to keeping 
the file up to date, following up on the past dues, and 
once in a while I would write to Mr. Powrie for some state- 
ments. 

@) Did there come a time when you har! a conversa~ 
tion with Mr. Jack Schwebel, of the defendant Clari:- 
Schwebel? 

A Yes. 

Q Was this in July of 1966? 

I know it was in 1966. 

@) Let me show you, Mr. Janetsciieck, Plaintiffs’ 
Exhibit 146 in evidence. That is a memorandum of your 
conversations with Mr. Schwebel, is it not? 

A That has my initials. 

Q And he telephoned you on both those occasions, 
did he not, as the memorandum states? 

A Yes, he did. 

Q Now, had you called him prior to that and asked 
for any of this information? Or did he just call you out 
of the blue? 

A I had not contacted Mr. Schwebel for any inform- 


ation; he just called me out of the blue. 
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2 | Q In fact, you had not heard from him before that? 
| 
3 | A With regard to this account? 
4 Q With regard to this account? 
5 A Not that I can recall, no. 
6 | Q I would like to ask you a few questions about some 
q of the statements in the memorandum. 
8 At that time your account ‘vith Textura was in 
9 good shape, wasn't that true? | 
10 | A In reading my first paragraph, yes, it was. 
ll | Q So you had no reason really to make any inquiry 
12 | of Mr. Schwebel at that time? | 
13 A None whatsoever. 
14 Q This was an unsolicited call from him? 
15 | A Yes, it was. 
| | 
16 Q And Mr. Schwebel suggested to you that if you 
7 checked with your merchandise department you would probably | 
18 | have found that there was some yardage on order, but you | 
19 didn't recall any large contracts? Is that right? 
2 || MR. fOPKIS: Are we going to go through this 
21 line by line? | 
22 MR. BURGESS: This is my last question. 
23 A It is so stipulated here in my second paragraph. | ' 
Q So there was no large quantity of back orders 
2 of that time of Textura at Stevens? 
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It 


in from 


n previous years. 


was your opinion at that ti! 


account with you was in good shape? 


In 
in good shape. 


QO 


September of 


said so to Mr. Sandler? 

figures did indicate that was doing 
sales and on a profitwis« 

BURGESS: I have no fi 


I would like 


fendants' 


accountant 


went over 


art of 
conversations 
Mr. Burgess 
onversation with Dom 
proper camination. 
. Moskowitz 
Basically 
Was it a 
was ing ts 


ts account, 


Well, it would 


they did cancel the account, certainly 


WY 


314 


msl4 Janetschek-cross 
they would not have anyone to check their cr 


they wouldn't have the availability of the cash 


was availnble to them in the past. They could not operate} 


without a factor. 

QO Did you ever learn that Dommerich, in 
extend its cancelation of the Textura accourt, and, 
never did cancel it even as of the day -- 

tig. BURGESS: Your Honor, this is not within 

miles of what I went into on direct. 1as nothing to 
do with it. 

9) Mr. Janetschek, going back to Plaintiffs’ Exhibit 
146 in evidence, do you have that before you, that 15, yout 
memos of July 6 and July 8? 

A Yes. 


Q I would like to ask you a few more questions 


about the Polyester Fiber Glass Group that you referred to 


¢ 


on the second page of your July 8 memo. 
How long had that group been in existence? 
nN That group was in existence when I came into this 
part of the department back in 1958. 
Q It had been in existence many years as of 1966: 
A I would estimate it had been in existence for 


approximately ten years. 
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12 


13 


14 


15 


16 


17 


18 


19 


25 
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N 


n , 
aS 
ra Yes. 


Q But you never initiated a conversation with 


him? 


T would never take it upon mvself to contact 


Mr. Schwebel for credit information on an account. 
(@) So that if you heard from him he was tne 


one who called you? 


A Yes. 
a) Now -- 
A lr. Schwebel was not a credit man. fir. 


Schwebel was a salesman. 

@) Preciselv. Precisely. He was not a 
credit man. 

A No. So I wouldn't contact Mr. Schwebel 
for credit information. 

9) So it was unusual that he called you in 
the first place, wasn't it? 

A Well, Mr. Schwebel had worked at Stevens 
for several years prior to forming Clarhk-Schwebel 
Fiber Glass Corporation, and knowing ‘lr. Schwebel it 


would not be unusual for him to call. 


0 It would not be unusual for him to call? 
A NO. 
9) But you had never heard from him prior to 
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ms Witness Irene Sharpe 1.743 
after I came by Mr. Powrie. 

Q When you went there you're referring to being 
employed by Glass Fabrics in 1960? 

A Ye 

Q Do \ 1 know who I } erich & Co an 1 

A Yes. 

Q Who are they? 

A They were the factoring company that we factored 
with. 

2 To your knowledge did there come a time when 


L. F. Dommerich & Company gave Textura a notice of termin- 


ation? 
A Yes. 
Q When was that? 
A It was in the late summer or early fall. 


I don't remember just when. 
Q Do you recall the circumstances under which you 
learned of the termination? 

MR. TOPKIS: Objection. The letter of termin- 
ation is in evidence. It is a known fact. There is no 
reason to test this witness’ recollection about it. 

MR. BREINDEL: The assumption of Mr. Topkis is 
that the notice of termination was in writing only. 


MR. TOPKIS: If it wasn't, the writing is the 
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best evidence. 


MR. BREINDEL: The writing is the best 
evidence of the writing I am asking the witness about 
how she learned of the notice of termina i and I'm trying 
to develop that 

THE COURT: Why? 

l:R. BREINDEL: To show that there was another 
r-ason. The writing simply states that the factoring 


agreement is terminated. 

THE COURT: You can't prove it by hearsay. 

MR. BREINDEL: I think we are dealing now with 
an admission of a co-conspirator. If I can approach the 
bench and make an offer of proof, your Honor. 

(At the bench.) 

MR. BREINDEL: If permitted the witness will 
testify that she was advised By Mr. Hornickel of Dommerich 
& Company in the fall of 1966 that Dommerich was canceling 
Textura's contract because there was a lull in the con- 
struction industry and Dommerich was getting rid of all 
accounts connected with the construction industry. 


MR. TOPKIS: What has that to do with this 


MR. BREINDEL: Dommerich has said that they 


canceled Mr. Powrie because he was a bad risk. They are 
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ms Sharpe-direct 
named as a co-conspirator. 
MR. TOPKIS: There is not one scintilla of 
proof as to this. 
THE COURT: You will have to build it up more. 
(In open court.) 
BY MR. BREINDEL: 

Q Miss Sharpe, other than your salary did you ever 
receive anything of value from the plaintiffs? 

A No. 

Q Did Mr. Powrie while you were employed as a 
bookkeeper for plaintiffs ask you to do anything that was 
illegal or improper or unethical? 

A No. 

Q Do you know Harold Friedman? 

A Yes. 

When did You first meet him? 
The day I gave a deposition. 

Q Do you know what position he holds, if any? 

A He is with an accounting firm in Beverly Hills 
and he was representing the defendants, as I recali. 


Q Did Mr. Harold Friedman ever zsecommend you for 


a position as an accountant? 


A Yes, he did. 


MR. TOPKIS: I'm delighted to hear it. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


m 


919 


ms Sharpe-cross 
at a recess. 
MR. McGANNEY: The record speaks for itself. 
Q Miss Sharpe, I would like to show you some Xerox 
copies of the books and records of Textura that you kept. 
First, I show you the 1966 les journals of 
Textura and I ask you if you can give us the date of the 
last entry, 1966, June 1966 sales 7ournal? 
A Is that what you're referring to (pointing)? 
Q Yes, these dates here. 
What is you want? 


Can you just tell us what the last date of entry 


A July 7. 


Q July 7? And just going back one year, let's 


go back now to 1965, and look at the same journal. Can you 


tell me what the last date in 1965 was? 

A April 30. 

Q So in April, 1965, you closed the books at the 
end of April? 

A Yes. 

Q In 1966 you continued to hold the sales book open 
until July 7? Is that correct? 

A Right, 1966. 


Q And that was done because Mr. Powrie told you 
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ms Sharpe-cross 
he wanted to make 1966 look as big as he could, 


and he wanted to have $150,000 worth of sales 


month? 
A No, he didn't tell me that. 
Q iss Sharpe, I would like 
deposition, questions by Mr. Liggio: 
“6 Miss Sharpe, do you recall M Powrie every 
telling y.1 that one of the reasons he 
the invoices from the following month 


month was because 1966 was a year that 


going to make it and they wanted to do 50,090 a 
month in sales and this was to get that : 50,000 a 
month? Did you ever hear such a statement as that, 


_ 


Miss Shar’ 


i. Yes" 
Do you recall being asked that question and 


giving that answer? 


A I don't recall, but if tt is in 


Just one more question on these books: 


Can you find for me the cash disbursements for 


June, 1966? Here we are. I'm sorry. 


Can you find for me the date of the last entry? 


6/20. 


t 


10 


11 


12 


16 


17 
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Q June 20, 1966? 

A Yes. 

Q So the cash disbursements book was closed toward 
the end of June? Is that correct? 

A Well, that would be, yes. 

Q That is in accordance with proper accounting 
¥ 7ocedure? 

A Yes. 

Q Miss Sharpe, you testified that-the Mo-Vac, the 

good will items were written off -- 

A Yes. 

Q -- Textura's books? 

A Yes. 

@) Do you recall when that took place? 

A I don't recall just when it was. In August or 
September, somewhere in there. 

Q And Mr. Zimmerman had not been in to Textura 
since March? Isn't that correct? 

A Right. 

Q I believe you testified that the Mo-Vac and good 
will items were taken of* the books at either the direction 
of Mr. Zimmerman or Mr. Powrie? 

A Either Mr. Zimmerman's office or Mr. Powrie. 


Q Mr. Zimmerman's office? 
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; mdal Witness Allan H. Friedman a 
| 
2 {In open court; jury present. ) 
| 
3 MR. BREINDEL: Your Honor, we are now 
4 going to read from the deposition of Allan I!, Friedman, 


on 


taken by defendants on October 22, 1970. 


Starting at page 3, ]li1e 22, examination 

7 fir. Hardison: 

8 *) lic. Friedman, what is your personal employ- 

9 ment or business association at this time? 

10 a" The name of the Pe ape is Magnet Wire 

11 Supply. | 
| 

te "© Could you tell us -- | 

13 "A I'm the president of the company, and the 


comnany is a distributor of copper wire. 
15 i And how long have you been associated with 


business? 


7 "A Since its inception, about two years adc. 


18 "© Are you familiar with the plaintiffs in 


lawsuit, Textura, Ltd., and Fenestra Fabrics? 


"A Yes. 


"9 And Malcolm Powrie? 


"A Yes. 


"6 Were you associated with Textura, Ltd. at 
one tine? | 


CA 
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"6 And when was that? 

oR Essentially 1965. 

id And how long were you associated with Textura? 

"A Approximately one year. 

wd 9 What was your position? 

"A I was the general manager of the company. 

MR. BREINDEL: Page 5, line 6. 

"0 What were the terms of your emplovment? 

sd 3 Relative to what?- . 

ad 3 Salary, compensation, length of time in- 
volved? 

"A I had originally come to work for lr. Powrie 
on the assumption that I would remain approximately 
one year. I can't tell you the compensation at this 
time. I don't really recall the beginning comnensa- 
tion and the end, It has to be a matter of record. 
I don't really remember it right now. 

id Why was it only for a period of one year? 


"A Well, for two reasons. 
“One reason is I was at that time bound by 
a restrictive covenant in an employment contract as a 
result of the sale of another comnany. And I had 
to remain out of that business for a period of one year. 


"And secondly, Mr. Pow’ 1e had a plan which 
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required the services of someone 


was the vear of implementina the 


Page 10, 
6) You stat 
initial phase of your association wi 


found that the finances were somewhat stretched, 


"Is that a correct paranhrase of your state- 


Yes. 


In what respects were they stretches? 


I am trying to answer that. I guess I 
must savy that a business, any business consists of 
fixed overhead, the cost of operation relative to income, 
And our cost of operation had been built in anticipation 
of substantially increased sales. 

"Pirst tre attempted to get ready to handle 
the kind of sales that we expected we would aenerate. 
And the money to do that was internally generated, 

And therefore, every dollar had to go a lona way." 

Line 23, page ll: 

During this period of time" 

MR. TOPKIS: Before you do that, can we 
have the intermediate line 7? 


"0 How many salesmen were employed at this 
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i 

! : 
ae | time? 
3 mi AS salesmen? 

{ 
e4 a As salesmen. 
5 || ire you talking about in the very beqinning 

tl 
6 | of my employment? 

| 
7 || "6 In the verv beginning when you were analvz- 
8 ing the operations to see what could be done, 
9 i: We had -- I'm thinking. 
10 “© sure. 
1] oly We had a New York office with one man. We 
12 had two here, and I believe we had -- and we had a sales 
13 operation in Atlanta. 
14 " : 1 

As far as I can tell, that is probably -- 

15 they were employed as salesmen, however, other people 
16 were concerned with sales in the comnanv. But 
17 they weren't.emploved as salesmen." 
18 Thank you. 
19 MR. BREINDEL: “¢) During this period 
20 of time did you review the books of Textura? 
21 "A Yes. 
“ "?) Did you draw any conclusions from what you 
23 saw in the books? 
2A 2h Only that we were in need of utilizing as much 
25 casn as we could generate because we were -- we had a 
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shortaqe of cash. It required -- well, certainly 
I noticed that cash that was not being used had to be 
removed from the stagnant state. 
"Tf we had inventory that wasn't moving, 
we would have to try to move it. 
"I certainly noticed costs, the entire cost 


of operation. I think that is primarily what I was 


concerned with. 


“© Did any items of cost stand out in your mind? 


a I think possibly not in the very beginning, 
but very shortly thereafter we certainly were generating 
a great deal of advertising expense, which I didn't -- 
certainly in the beginning didn't understand until I 
recognized that we were really investing in tomorrow, 
in the future. 

“We spent a great deal more than our profits 
and our sales at that time would have warranged. 

"0 What types of advertising were involved? 

"A Well, essen*ially it was developing the 
publication. It was work to develop the publication 
that we anticipated we would put out. At that time 
the publication was certainly not a physical fact. 

We were putting it toqether. 


3 Which publication was that? 
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na The Textura put out -- and Mr. Powrie will 
have to forgive me -=- I can't give vou the exact name." 
Refreshed by Mr. Powric. 
"A It was the Engineer's Guide, where we de- 
veloped the shade control theory, where we took many 
different fabrics and had those fabrics tested in 


a manner to develop information that would be hopefully 


received by an engineer, an air conditioning engineer 
and architect in proving that some window coverings 
would be more effective in controlling the sun and 
the hear than others. 

ad @ When was this book finally put out, if 
vou remember? 

"A Well, we had -- I would say after the middle 

I really don't remember that." 


Page 15, line 3: 


*¢) Did vou have a means for inspecting, a pro- 


gram for inspecting vour fabrics? 

bal Well, we continued to try to develop a 
aood inspection progran., I don't know that we really 
ever sot to that point, but we certainly did insnect 
fabric and we had equipment for inspecting fabric. 

"¢) When would you make that inspection? 


Would you make it at the time you received the qoods? 
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Generally no. I don't know whether 


inspecting it prior to ever putti 


"HMWowever, we furthex proce 1 the fa 
We may have had to send it for dyeing, the probler 
have develoned then. tr think: that cause we 


doing so many things we 


a problem 


bo 


look at the fabric unti arose. And 


then, of course, we would take a much closer 


Page 21, line l: 


*e) During the initial phase of your 


with Textura, did you make any study of Textura's 


tionshins with its suppliers? 


"A I don't think I made a studv of it. 


certainly aware of some of those 


was 


{| mean, we bought from a limited number of peonle al 


obviously thev were important suppliers 


that I jsecome 


necessarv 


become familiar with the ter! 


bal Did vou 


vou purc! from these sunnliers’ 


bf - concerned wit the 


monev we owed the sunvliers on a monthly basi 


mnortion oft our LLa 


ajor 


qenerallv didn't take a close 


look. 


relationships 


familiar with whom thev we 


simply mv memory doesn't recall whether we ever developed 


na 
ric 
i twve 
mav 
la 
ar 
<P a = 


association 


rela- 


2 « 
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} I was concerned with it. 
| 
7 | "0 But vou did become familiar with the terms 
| 
1) 
ea on which vou purchased from these suppliers? 
) "A Yes, I would sav, 
6 | *0) Do you renember what the terms were? 
| 
f "] No, I couldn't tell vou what they were. Mi 


lon't think there was anything unusual that would 


i} have pointed it out to me except that we ran consistently 


flow 


10 ] a te in payment. 
5 I woul da assume t he terms were some th i ng 
| 


Lar to a 30 day basis. At least that probably 


13 || was what was printed on the invoice, because it's printed 


14 on most invoices. 


15 "We had run consistently late prior to my 


ae | ° : rere 
16 || coming there and during my tenure with the company. 


7 || "We made efforts to reduce that lenqth of 


18 | time and the amount of money that was owed, and that 


19 was a project that was constantly worked on." 


Page 23, line 24: 


, ‘ F 
i] 7.) Was 1t vour practice to report to I'r. 
| 
i 
99 | ; ° ° : 
oi Sa | Powrle frequently on your activities? 
9 | PI ‘ * 
is | "1 Mr. Powrie and I had an unusual relation- 
1} 
9 } ot as ° - ‘ " 
aA || Snip in taat our offices were next to each other, but 
1} 
2 | removed from the rest of the offices of the comnanv. 
i} 
| 
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There was an open door between our offices and we dis- 
cussed many things every day. 

"TY wasn't required to discuss anything, and 
that was part of the condition of my original enmploy- 
ment, that I would accept the challenge and the re- 
sponsibility if I had the authority to go with it. 

"T don't know of any occasion when that 


authority was curtailed." 


"Prior to my coming in, I suppose that if 
there was a problen, they would discuss it with Mr. 


Powrie. "ad thev continued to do that, there would 


have been no point in my heing tnere. And so they -- 


I had to insist that there was a line of contact and 
that line was to me. And that I was not concerned 
with the specifics of anypart of the business, the 
actual work, because I was no expert on anvthing 
except trving to run and organize that business so that 
it would become increasingly profitable. 

"But I can't at this point tell vou of 
the very specific things that I did. 

"We had a sales meeting where we brought 
in all of the sales personnel from all over the 
country. It was a great deal of exnense generated 


in doinqthat, and it was something that ‘ir. Powrie 
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and I had discussed at great lenath, the value of doing 
St. Rather than going to see then. We wanted 
them to come to the home office -- 

*¢) Who were these peoplc? 

"7 Specifically -- 

"0 No. Where did they come from? 

| Yew York; Chicago; I'm not sure about 
Detroit. At this point I just don't remomber. 


Francisco. The more I think about it, I must recall 


that I'm mentioning things how that I didn't count as 


sales people before, there certainly were. We had 
substantial sales in San Francisco and there were sales 
people there. 

"At any rate, it was everybody concerned 
with the comnany. Mud we wanted them to see that 
we had made a lot of changes in the company in an 
effort to help them do their job, and to snecifically 
control the business so that when they made a commit- 
ment, we could keep that commitment. 

"We specifically installed, for instance, 
we purchased IBM recorders. I don't know if vou're 
familiar with the little hand recorder that vou hold 
in one hand. We had volumes of correspondence. 


rather than have a secretary in New York tvpe a mero 
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and send it here, we institut 
how many we bought, w 
*thing of the IB! recorders, 
the people out in 
send the 

return a copy of the typed memo or whatever was on the 
tape to them, and we would keep a cony. And that was 
the result of my trving to cet information, and I would 
be told, well, we don't have time to tvpe it and I can't 
tell you and I don't remember. 

"I wanted central control of what thev were 
doing and I wanted them to spend their tine doing 
what they were being naid to do, which was to sell. 

And I wanted a record in our office of everything that 
was done concerning a job esneciallyv where we weren't 
there to personally sunervise it. 

"If we talk long enough, I probably could, 
you know, in the next few months, I probably could 
think of many specifics, but I can't come up with 
them 

Page 36, line 12: 


ae Do vou remember any changes being made with 


resnect to paying the suppliers? 


i I don't remember any snecific chanaes. 
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It was certainly a problem that we dealt with constantly, 
was to pay sunpliers 

"But I can't recall at thi 1 nt of any 
changes, even though there may well have been some. 
I don't remember them at this moment. I was concerned 
with what we owed every supplier. I looked at that 


regularly." 
Page 37, line 8: 
"9 Mr. Friedman, you teetifiod earlier this 
morning with respect to Textu zu's lateness in paying 


its sunpliers during 1965. 


"Why was Textura late? 


sa I can -- I must answer first of all 
that the lateness was not a typically 1965 problem, It 


was a problem that was there when I came into the com- 
panv, The nature of our work required that there was 
a substantial time lag from the time a fabric would be 
ordered, received bv us, fabricated in entirctv, installed 
and where we would finally get paid for it. 

"That time lag made it a very difficult 
cash flow problem, and one that we could not -- where 


we couldn't honor an invoice on its terms. 


"However, although we had the problem as 


a monetary problem it wasn't one that I had to do a 
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lot with, because the situation had existed before and 
there wasn't any pressure of any kind that I had -- or 
threats of -- from the sunpliers. I didn't have a 
close relationship with the suppliers. They would 
speak: to me, but most of them knew the company and knew 
ir. Powrie well long before I got there, and the problem -- 
they seemed to continue along the same vein as long as 


I was with the comnany. 


4. While you were with the comnany did any supplie 


hold up shinments of goods to Textura because of the 
payment situation? 
"A No, I don't recall of any incident when 
that happened." 
Page 50, line 6: 


Is the name L. F. PDommerich familiar to 


"A Yes. 

“0 Who is or what is L. F. Dommerich? 

"A L. «. Dommerich was the factoring company 
with whom we dealt during mv employment at Textura 

al 9 With whom did vou deal? Did vou deal 
personally with Dommerich? 

hh I got to know some of the people. Primarily 


Mr. Hornickel. Ys Mr. Nornickel knew Textura and the 
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people involved well before my time there, when I came 
in, he made it his husiness to get to know me and I 
made it my business to qet to know him, because that 
was in the realm of continuing in financing of the 
comnanyv. He was the factor. 
"I didn't deal with him on a daily basis. 
=) Were vou familiar with the procedures for 


submitting invoices to NDommerich? 


"A Yes. 

il 9 What types of invoices would be submitted 
to Dommerich? 

"A ALLs 

ne All invoices? 

nt As far as I know. 

=O When the work was comnleted or uncompleted? 


"A No. If we billed it, there may have been 


a stinulation in some of our contracts for nartial 
billing, and we would then bill when that portion of 
the work was completed. Otherwise, we would bill 
when -- it was just like billing a customer. We 
would send the invoice to Dommerich at the same time 
as the work was completed. 

"0 Do vou remember any commlaint being made 


to you personally by anyone at Dommerich concerning the 
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placement of 


uncompleted jobs? 

"DA No. 

*e In 1965 at any time did you 
knowledge a) lr. Powrie's arrangement 
to compensation with Textura?" 

Excuse me. 
missed line 
PREIMNDEL: I'm sorry. 


placement of invoices covering uncom- 


"9 In 1965 at any time did you acquire any 
knowledge about Mr. Powrie’s arrangement with respec* 
to compensation with Textura? 

ba I generally knew Mr. Powrie's arrangement 
of compensation with Textura from the time I began work~ 
ing for the company. 

"0 What was that arrangement in 1965? 

"A Again, I can't give you specific numbers. 
If I can't remember my own compensation, I might find 
it difficult to remenber his. But it was primarily 
a compensation based on the sales of the company, I 
believe, a percentage of the sales in which he too” a 


against that compensation agreement. 
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0) Did he have a separate lary as an officer 
of the company, to your knowledge? 
TA Separate in what sense? You mean did he 
get two checks a month? 


al No. Separate from the percentage of 


oh NO. He drew the compensation check: -- 


I don't want to refer to it as a salary check -- the 


draw check, and I don't believe he ever drew any of the 


overage that might have been due hin, Althoug} 


we probably would have reflected that on our statements. 


“0 What do you mean overage? 


"A Well, if you draw a percentage of the sales, 


and that per cent equals a number of dollars in excess 


of what you have drawn, you are entitled to the balance 


of the figure. That would be the overage I refer 


"9 You say to your knowledge he did not take 
g 2 | 


the overage? 


"h YT don't recall him talking the overage." 


Page 54, line 8: 


“e You spoke earlier about the cash flow 


situation in Textura. What sort of a flow picture 


was it in 1965? 
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“A Well, we were spending cash in order to 
build the organization and to develop the various sun 
control, shade control factors. And the results of 
those expenses were being borne on a current basis. 

And the fruits of those labors were not going to be 
appreciated until possibly a year later. And there- 
fore our cash position was a very tight position. 

But you were anticipating an increase in 

Yes. 

And what did you base that prediction on? 

wa Well, first of all, having the organization 
to sell the products, and the ability internally to 
handle those sales, and all of that was basically, or 
basically revolved around the publication of the litera- 
ture. And having well-manned offices in those areas 
where we thought it was necessary." 


Page 58, line 8: 


wd There is a reference in 259, the letter to 


Hornichel, to the amount of work which went into these 
statements, referring to cash flow and projection 
statements. 

"Will you tell me what went into those state- 


ments? 


SOUTHERN OISTSICT COURT REPORTFRS US. COURTHOUSE 


10 


11 


12 


13 


14 


16 


17 


18 


19 


21 


939 1798 


) 
mdal8s "Priedman 
a) 3 Generally it was a statement of ensuing 
months. It was a statement of the months following 


the date of the statement, and I can't tell vou the date 
right now. It was an attemmt to project our suwles, 
our cost of operation, and the projected nrofits on a 
monthly basis for the following 12 months, I believe. 

“0 And how did vou go about prenaring those, 


what tvnes of sources did you turn to? 


"A To project the sales I had essentially two 
sources. One, I had the contracts on hand, which 
were not complete at the time, but which were in 
the house and could serve as a predicatable meas-ure 
of sales volume. 

"Two, I had those jobs which we were in 
the process of hidding, where we had a dollar volume 
ficure and where our chanceof getting that contract was 
something I would have discussed with Mr.Powrie or 
Mr. Alonzo, of whoever else might have been involved 
in the particular contract. 

"That, of course, is prognostication because 
they weren't in hand. But historically we had gotten 
a very large percentage of those contracts that we 

_bid on. 


"And with those, of course, we had the an- 
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ticipated cost of fabric, 


from that we had come with an end result. 


ment in 96 fe the benefit of creditor: 


aquently was declared bankrupt? 


“() Based on your knowledge" -- 


MR. TOPKIS: I object to the next cues- 


vour Honor. 


MR. BREINDEL: It is the question posed 


by Mr. Hardison at line 15, page 66. 
THE COURT: E will overrule ‘it. 


will let him read it. 


MR. BREINDEL: *) Based on your knowledge 


of Textura, do you have an opinion as to why the 
comnany failed? 

A I don't have an opinion at this time. 
When I left the comnanv there certainly was no indica- 
tion that the company was going to fail." 

Page 77, line 3: 

"0 Do you recall discussing with ltr. Powrie 

whether he'd he willing to give a personal guarantee 


to Itilton Stern? 
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bai I'm sure thet I mentioned to him that they 
referenced that and certainly that literature was 
available to any and evervone. But Mr. Powrie had 
a relationshinv with most of our suppli s that existed 
fore mv time and which I had to assume vermitted us 
to continue to do business with most of these people 


on a not normal basis. 


"It was normal for us that if we didn't pay 


somebody in 30 days, that iddn‘'t mean I was threatened 


with anvthinu, hecause that existed for a long time. 
And normally he had that -- 


al What is the basis for this statement that 


vou're making now? 


“% What is the basis of it? 

"0 Yes. 

"A The fact that it existed. 

ak a Did Nr. Powrie tell you it existed? 

A It existed because I was there and saw Lt 
exist. 

70 Did Mr. Powrie ever tell vou that this was 


the way he -= 


"A Mr. Powrie told me that he had been doing 
business with these neople for a long time -- by ‘these 


peonle,’ I'm talking about the major sunplicrs. 
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‘ 


Did you ever have complaints from the major 


suppliers requesting more prompt payment? 


" A 


one occasion 
suppliers might contact either our bookkeeper or me 
want pavment. 


correspond with him or talk to him 


it reached 
that tr. P 


to him. 


6 


requesting personal guarantees from I'r. 


Ld. | 


wrie could help with, I 


Yes, I think there were probablv more than 
r 


when a credit man from one of the principal 
and 
And I would -- I 


think, as indicated -- 


or call him and if 


it was 


a point where I thought a problen 


would mention it 


Ne might talk to him. 


Do you ever recall any of these comnanies 


Powrie? 


No, I really don't. I don't recall an 


incident when it hapnened narticularly. 


"O 


D> you ever recall these comnanies refusing 


to ship goods to you because you weren't paving your 


bills on time? 


A 


session I 


Wry 


bid) 


w a) 


Well, I recall it now because during my 


was shown some literature -- 
I was reverring to the major sunplicrs. 
No 


Do you ever recall major suppliers holding 


qoods pending nayment? 


wn 


They may have indicated that they weren't 
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2 | going to ship and then that I would certainly have 
3 mentioned to ftir. Powrie. And normallv he could 
4 | satisfy that problen. 

| 
5 Il *¢ By doing what? 
6 "7 Contacting the mill in auestion. 
7 "© And getting his bills in line? 
8 | "7 No. I can't formalize it that wav. He 
9 was on a first name basis with most of the neonle that 
10 we did business with when we were buvinag very large 
1] quantities. That permitted him to do thinas that I 
12 had to do on an objective hands off basis. I was not 
13 on a first name basis with any of these neonle. 
14 "0 When vou say that these were your major 
15 suppliers, do you recall what percentage of the goods 
16 they were selling you in 1965? 
17 A I couldn't tell vou the percentages. us 
18 would sav because we did a larqe jo) in Chicago during 
19 1965, Clark-Schwebel certainlv would have realized a 
20 great deal of that business. And I guess if I have 
21 to -- I couldn't list them in order, except I would 
22 say that probably Clark-Schwebel and Mess-Coldsmith 
23 were the larger two of t'.c three. 
2A "9 Do you have any idea what sort of a percentage 
25 


of fabrics and inventory that you bought was repre- 
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9 sented bv sales from these companies? 


No, I couldn't give vou 


4 76) Do you know whether it 


The three of 


Yes. 


8 | SA I would say over 50 per cent. 


c 


Page 85, line 5 =-- 


" 


10 1 MR. TOPKIS: Before you ao tiv 


ll I start on page 84? 


12 MR. BURGESS: Nay I make a remark? 


I think we should establish Mr. Corbett interjected: 
} 


14 "When vou sav 'these companies," vou mean 


the three defendants? 


16 “Hr. Liggios Yes 


17 MR, TOPKIS: Page 84, line 9, please: 


18 || =e I show vou Deposition Fxhibit 245, and you 


19 can ignore the first.page of it which is just something 


20 |i that was stapled on there. And would you then 


21 identify the last five pages of the exhibit? 


handwritinqd. Thev are 


handwritten notes dated 7-6-65. They reference a 


conversation with Ray Nordheim of Clark-Schwebel 


telephone 


Tees Hells 


a t 
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Would you just read through that to yvour- 


You want me to identify the rest first? 
Weil, 22 30s > Same document in 
your handwriting. 
"A It looks like it's all the same. 
"0 Would you read through that to yourself? 
a Okay. I could not read this now -- I'm 
going to have to go back and er it again anvway. 

If you're going to ask me questions about specific subjects, 
would be easier for me to reference it then. 
analvtical mind won't photograph that as I read it. 

“0 First, what was -- 
"A I mean, I know the gist of the document? 
wh It was a memo to mvself as the result of 

a telephone conversation with Ray Nordheim, and it refer- 

enced the various subjects that we discussed during that 

conversation and subsequently references what action, 

if any, I thought we should tal:e. 

bl 2 Who initiated this phone conversation? 
"A I can’t tell you. I don't know at this 
moment. I did not normally talk to Ray Nordheim, 

That wasn't a daily project with me, 


=e) Would you describe the gist of this meno 
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being suggestions for improving the Textura opera- 


tion? 


"iow would you describe the gist of this 


"A I would describe it as a series of items 
which Rav Nordheim brought up to me. I dcn't think 
he was in a vosition to suggest the inference that he 


was going to determine how we ran the business. 


"On the other hand, some of his comments 

had some substance and I decided we would do something 
about them. Part of it was an attemot of him to solve 
some of his problems, which, in his mind, we were con- 
tributing to. 

"0 Was one of the problems the payment of your 
bills? Item 4. 

"A It was hecause, it Savs, payment of bills. 

=O) Does this refresh your recollection as to 
your conversation with Mr. Nordheim concerning vour bill 
paying problem? 

"A Yes. 


*Q And what was the substance of that conversa- 


7h Well, veferencing what it savs here, or 


naraphrasing it, that he would like our bills brought 
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un to within a 60-day period, wiich I suppose was 
generous, that not being their normal terns. And 
inferring to me that if thev kave to tie their money 

up, the cost of money an incident in pricing the rroduct 
to us. And like anvone else, we wanted to buy our 
product at the lowest possible price. lle was 


pointing out to me that if they didn't have the exvense 


of carrving the account, thev would -- thev could quote 


us at a lower price or converselv, that if thev had to 
carrv the account, they would have to quote us a 
higher price. 

"And let's see what I said. 

"Just that we should take a look at those 
payables and be certain they are not -- I use the word 
*slipping.' That means going further behind. 

“I think this -omment obviously -- at least 
I thought at that time that it warranted some look on 
my part. 

"0 Do you recall whether an effort was made 
to get the bills paid within 60 days? 

i I'm sure an effort was made ic do that, 

"6 Were you successful? 

"A I don't think we ever brought the account 


to 60 days because we had a problem on one fabric which 
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continuing argument about a cre 
there. don't know that we 
hat was a wedge that 
a decision that héz I frankly, fooled around 
for many, many Mmanv months. 
’ 

= Did Textura have the cash to 

paid within a 60 dav period? 


wr 


I have nothing further at this point. 


BRINDIEL: I might point out I have 
no objection to Mr. Topkis asking the questions 
on the next two paces that were designaged by vlaintiffs. 


MR. TOPKIS: If vou wanted it, I want 


THE COURT: It's nice we are all in agree- 

ment, so you can go ahead. 

MR. BREINDEL: For ac anae. 

THE COURT: Hope springs eternal. 

MR. BREINDEL: "ey Do you know why 
Textura didn't have the cash? 

a Because of our cash flow nosition, and we 

were generating cash exnenditures of an immediate 


nature that would not bring results until some future 


time. 
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"O And those were, aqain? 
"A The Engineering Guide, the sakes meeting, 


the opening of an office in Chicago, the movina an office 
in New York, a list of the chances and things that had 
taken vlace. 

"0 Are those the unusual expenses referred to, 
the fact of Exhibit 244? 


"A They certainly are some of then.,' 


MR. BREINDEL: Your llonor, at this time 
I would like to put in evidence what was referred to 
as Ixhibit 244, and has been premarked, I believe, as 
Plaintiffs' Cxhibit 48. 

MNR.TOPKIS: In understanding what this 
is, it is a projection for hoped-for operating results 
prepared bv Mr. Friedman in 1965 at some time. 


No we have the exact date of it, counsel? 


MR. BREINDEL: The exact date of this? 

MR. TOPKIS: Ys. When it was 
prepared. 

MR. BREINDEL: All it savs is “Notes for 


1966, Projection," but it is covered in part hv ?Pir. 


ii 


Friedman's testimonv. 


Tink COURT: Does he give any date for it 


in his testimony? 


SOUTHERN OISTANICT COURT RFPORTERS US COURTHOUSE 


950 1806 


\ mda2s "Friedman- 

MR. TOPKIS: I don't think.so. 

MR. BURGESS: He left the company at the 
end of 1965, your Ilonor. 

TIE COURT: ‘hen it would have to be some 


6 time in 1965. 


MR. TOPKIS: Yes, some time in 1965. 
MR. BREINDEL: Yes, it was prepared some 
time in 192. 
MR. TOPKIS: All right. 


MR. BREINDLL: This would be Plaintiffs' 


Exhibit 48 in evidence. 


(Plaintiffs' Exhibit ‘8 was received in | 
evidence.) 
MR. BREINDEL: Page 90, line ll: 


Was Textura a jobber or a converter? 


SA, A converter. We converted fabrics. 


I'm not expert enough fabric business to make 


that definition. 


Was Fenestra a jobber or a converter? 


rr Fenestra sold fabrics. Or installed 


fabrics. At this point I can't tell you the differ- 


ence hetween -- one handled contract jobs. Which one 
I can't tell you at this moment. I'm sorrv, I can't 


that either. 


define 
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13()'7 


"1 Was there ary problen having Textura and 


Fenextra operate as both a converter and a jobber? 


x No. 
id Did you hear anv complaints about this? 
sf ' No. 
"oO Did Mr. Powrie ever sav that people were 


complaining about his being both a converter and a job- 


ber? 


gt I think he -- one time when I first asked him 

about the two companies he may have mentioned to me 

that it was easier for us to handle one kind of sale 

through one company and another Jkind throudh another. 
7¢ You don't recall any -- ; 
"A It wasn't a detailed discussion. I was 


satisfied with the answer. 


"¢) Did Alonzo ever tell you that? 
"A Ho. 
id © lir, Friedman, do you know what sort of a 


year 1965 was going to be?" 

MR. TOPKIS: Objection, vour Iionor. 
Asking the witness to be a mindreader or prognosticator 
doesn't seem to me to be a proper question. 

MR. BREINDEL: It is Mr. Nardison's 


question. 
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MR. TOPKIS: I don't care. I am not 
ir. Hardison. I am counsel for Stevens. 

“MR. BREINDEL: Counsel for Stevens was 
present at the deposition and I don't think they 
objected to the question. 

THE COURT: I will sustain the objection. 


Hl. BREINDELs Page 96, line 21: 


“ Do you recall any discussions with anv of 


your three big mil.s, suppoiers, and Dommerich, in 
the latter part of 1965, in which you participated and 
which the mills were told, and Dommerich, that 1966 
was going to be a very profitable vear?" 
MR. TOPKIS: Objection, your Honor. 

is appears to have been a meeting with Dommerich, and 
of consequence anything that took place can't lave any- 
thing to do with the defendants. They weren't there. 

What was the question? 

MR. BREINDEL: Do you recall any dis- 
cussions with any of your three big mills, suppliers, 
and Dommerich, in the latter part of 1965, in which 
you participated and which the mills were told, and 
Dommerich, that 1966 was qoing to be a very probable 
year?" 


MR. TOPKIS: How about 1965? 
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THE COURT: Yes, it should be 1965, 


MR. TOPKIS: The answer and the sub- 


seauent questions make it clear this was a meeting 
at which only Dommerich was present and not anv of the 
defendants. 

COURT: Is that correct? 


BREINDEL: That's correct, 


COURT: I will sustain the objection 


BREINDEL: Going on to page 98, line 


*} Was it a practice to prepare internal 
statements such as the Exhibit 243 when the auditors 
were preparing a quarterly statement? 

a Yes. We did this for our own information. 


Generally we would want to prepare that monthly, 


would assume we did it monthlv. 
a Do you know whether vou're internal December 
statement showed a profit? 
ei I can't answer that now. 
bel Going bach: a little bit, you saidthat Nr. 
Nordheim indicated to you that by their carrying 
» you you would have to pay a higher price for your gocds 


from Clarl:-Schwebel. 


SOUTHE aN MIS” ICT COURT RE POMTINS U.S. COURTHOUSE 


954 


mda33 “Friedman 
"Did any other mill or persons tell vou the 
same thing, that they were charging a higher price for 
goods? 
se 3 No other mill -- 
“ie didn’t tell me that cither. He in- 
ferred that if they had to do that, their costs would 


be higher and they would have to charge a higher 


Hrice. 


“q Is this a normal business practice from 
your exnerience? 
sl | I don't know whether it's normal. I ‘think 
it depends on the nature of the business. rt) don *t 
know if it would be considered normal." 
Page 99, line 24 -- 
MR. TOPKIS: Let's qo on just a little 
bia,” 
"oO Did you ever hear anyone teil you or partici- 
pate in any discussions where it was said that Clarke- 
webel, J. P. Stevens, and Burlington wanted to 


Toxtura, Fenestra and tir. Powrie out of business? 


No. 
“9 Di you ever hear that? 
Ho. 
"0 Do you know of any facts which would support 
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that contention? 
"A UG. 
Thank you. 


MR. BREINDEL: "6 Were vou having 


6 


Fat quality problem with goods sold to you, fabrics sold 


to you in 1965? 


"A Yes, 
ns Was this a quality problem limited to any 
j 
particular supplier? 

mA It was a major problem with the cevera 


Clark-Schwebel weaves that I can remember, because of 


13 the amount of time I spent trying to solve some >f the 


problems, 


"QO Did you have this problem with anvbody 


a 3" We had problems with other fabrics. Who 
would have those fabrics and the names of them now I 
can't recall, because I can't relate it to a specific 
incident. There was one particular fabric that was 
wove! which we called Spartan, as a name, and that fabric 


cause’ a great deal of trouvle and was one which I \ 


.the trouble that the fabric causes and whose fault is 


25 


involved in, trying to solve the problem of do we stop 
it. 
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"And then it got involved in a credit that 
we were seeking and discussing a great deal. And 
we finallv reached the point where we decided we w 
simply not sell the fabric under anv conditions; that 
it was worthless to sell and causing a great deal of 


problems. And it was over that discussion that I 


met Mr. Gumbiner because I went down to ask his ovinion 


about the fabric and what might have caused the prob- 


lens." 
Page 126, line 17: 

"© lr. Friedman, sais testified that when you 
joined Yextura you noticed certain problens with the 
company and worked to correct those problems? 

TA Yes. 

"0 Were those difficulties of such a nature 
as to cause the companv serious financial trouble? 

ss «* No. 

"Let me -- vou help me clarify it. 

"I don't know what the term serious means. 
Thev in the sense that if we corrected them, we make 
more money. 

mC Were thev of such a nature that they might 
cause Textura to hecome insolvent or fail? 


bal 3 I never exnected Textura to fail when I 
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left the company. As a matter of fact, if I coud 
have owned half of the company, I would have stayed. 

"0 In your judgment, was Textuca 1 reasonably 
well-run cornoration when you joined it? 

a It had grown substantially from its incep- 
tion. And that indicated to me that it had some 
substance. 

"() To overcome Nr. Liggio's objection, how would 
you describe the nature of iennevate operation when vou 


joined the company? 


"A I think it was typical of most companies 


that grow from small beginnings rapidiy, « ort of cash, 


not enough management in the company to do all the 
things that had to be done. It had grown to the 
proportions where it needed more management and some- 
one looking overit. 

"I think it had acquired the other -- 
another problem that happens to most small companies, 
where the employees stay, a lot of personal relationships 
do qrow up in the company. And I was an injected 
ingredient that had none of those personal relationships 
that could take probably a more objective look at it. 

"~d How would you describe Textura's operations 


when you left in 1°66? 
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“ay I sincerely felt that everything was under 
control. and that as long as the pattern that we had 
established would continue, that -- and if the sales 
came un to thre expectations, that we had anticipated, 
2 company would make a great deal of monev, and hy 
the end of 1966 would no longer have the cash problem 


thev had lived with. 


"¢) Was your work at Textura directed vorimarily 
5 


at its expansion program that vou dancribed? 

TA Yes. 

me} You've testified at some length about the 
chanaes that vou initiated and tried to put through, 
and apparently did put throuch.” 

"Did you have any difficulty with Mr. Powrie 

in accepting any of pectin recommendations? 

"A Never. 

“<) Do you recall having anv difficulty with 
anvbody else at Textura concerning vour recommer dations? 

"hy When I first stsrted there was a reluctance 
to discuss anvthing with me on the nart of anv of the 
cmmievess'. ‘I was a complete stranger, and, I think, 
if I recall correctly, I went to llr. Powrie and 
said, ‘I think we have to male it clear as to why I'n 


here and that I do have the authority we agreed I 
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2 had.' 


"And I think we called evervbodyv together, 


4 | mavbe the third day or the first week, or something, 
5 and made a speech of sorts to them indicating that what 
6 | 


we were doing was -- would eventually be for the good 


~ 


of everybody. 


8 "That I was there with the authority to 

9 hiatewitiis well do what I wanted to, and that I didn't 

10 know one thing about the fabric bisiioenae 

11 Page 133, line 8: 

12 "0 You were a xed in yorr direct examination 
13 about fabric quality problems. 

14 "Did any problems you encountered in that 
15 regard, in your judgment, contribute to Textura's re- 
16 stricted cash flow? 


"K Yes. It generated expenses for the company 
to rectify or try to rectify with customers or with 
19 our own -- sometimes we'd get a fabric and not even be 
20 able to use it after it was dyed. And, of course, 
the handling of it, the time involved, the money 
involved, that certainly -- it would contribute to it. 


"0 While you were associated with Textura in 


1965 through early 1966 did vou have anv knowledge of 


Rg Ff 8 BS 


Textura, its management or Iir. Powrie engaging in any 
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dishonest or dubious practices? 


No. I would have left the 
known that." 
Page 134, line 20: 
"9 Did anybody ever tell vou that Tir. Schutz 
agreed that Textura's terms would be 120 days? 
No one told me that specifically. 
What do you mean' specificallyv'? 
"Did you have knowledge of it? 
"A We took 120 days in many casea and consistently 
done that, and it hadn't caused a particular problen,. 
It was sort of an unwritten accented fact that that is -- 
that we paid our bills slowly." 
Page 141, line 16 -- 
MR. TOPKIS: Before you go to that, 
would like to read from page 140, line 16, please, Nr. 
Burgess, if you would help me out: 
=) How would you characterize how you were 
treated by the mills in1965? 
at Generally I would characterize that their 
treatment o: us was fine. They fought for their 
normal rights, I think, and went along with us when we 
couldn't do it." 


Thank vou. 
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MR. BREINDEL: Page 141, line 16: 
"0 Referring to Deposition Exhibit 244" -=- which 
I believe has been .ved in evidence as Plaintiffs' 
Exhibit 48 -- "which is your projection for 1966, under 


the $150,090 sales column, what is the last line fig- 


1 7e?7" 


IR. BURGESS: Has that been recc?:?” 


evidence? 


MR. BREINDEL: Yes. 


That is the profit column. 


Does that mean that -- 


Operating profit. 
Then did you need $150,000 to lreak even? 
When we made the original estimates, we 
When we -- while those original estimates 
made -- I can't -- don't know the piece of paper, 
but there is a set of notes that goes with this, a large, 
thicl set of notes. 
“Hr. Liggio: Was that the exhibit vou 
looked at gefore? 
"The Witness: I have seen that exhibit. 
wa While all this was being prepared, when this 
*was done it was long before this was done. At the 


ame time that we were doing this, we were continually 
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changing the operation, finding more information, 


changing overhead. This was not done in one 


vw 
“ye 


Thi was literally months of work. Md so when we 


started here with $150,000 estimate, hv the time we put 
this together" -- referring to Plaintiffs" Exhibit 48 -- 
"wo had more factual information, more time had gone 


bv. Some of the expenses that we had previously 


we didn't have any longer. We let a t of people 


go in December and so forth. 


"At any rat these were more factual than 
these estimates. And I don't know how to justify 
that they didn' uatecn. The idea was trying to 
find out what were we and where were we going, but it 
was constant state of chanqe. 

"So that it is encirely possible that we 
estimated $150,000 here based on these things. And 
the onlv wav vou'd ever know would be to take what was 


s the estimate and then compare it with what 


actually existed. when this was put together. Because 
we mav have changed sone of these thinas. 

*c) Is it your testi. ov, then, that Deposition 
Exhibig 244 is more accurate than Depos: ion Exhibit 
241? 


Yes. It's a later figure. 


SOUTHERN DIST -ICT COURT REPORTERS US COURTHOUSE 


mda 
result all the rest." 


I have nothing further from the deposition. 


MR. TOPKIS: Let's go on just a little 


"0 On Exhibit 244, Ilr. Friedman, this was bated 
vour last estimates of cutting costs aad things? 


eR Yes. 


“t And again, it was just an estimate based upon 
what vou hoped to do in the future? 


ft Yes. Well, some of this was known. 


Some of items, if you'll look, some of these items were 


know items. Some of these are variables. The 
known items of course we could pick off verv currently. 
"a I take it, then, that ifthe cost cuttings 
arenot successful and the coststurned out to be as they 
are in Exhibit 241, then the $150,000 fiqure was the 
break even point? 
A It would depend -- it mav not even resemble 
that depending on what happened to the costs." 
Thank you. 
NMR. HARDISON: tir. Preindel, I would like 
to offer in evidenc? at this tine Defendants’ Exhibit 
628, which was identified by Mr. Friedman on his depo- 


sition at pages 22 and 23 as havina ‘sen prenared by 
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Mr. Friedman on his deposition at nayes 22 and 23 
as having heen prenared by hin. Do vou have any objec- 
tion to that? 
MR. BREINDEL: No objection. 
(Defendants' Exhibit AV was received in 


evidence.) 


THE COURT: If anybody can read it. 
MR. HARDISON: I will sunplv a better 
copv. " 
MR. TOPKIS: Perhaps we can type up a 


clear copy with the agreement of counsel. 


THE COURT: If it is of any consequ 


¢) 
> 
2 
QO 
. 


It is just a blur to me. 

MR. BREINDEL: At this point we could 
start with another deposition. 

THI: COURT: low long a deposition? 

MR. BURGESS: It's faizlv lona, and there 
are a number of documents to be introduced in con- 
nection with it. We would rather not interrupt it. 


TEE COURT: We will adjourn until Monday 


at 10:00 a.m. 


(Adjourned to November 4, 1974, at 10:00 
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vit Well, in that period we'd have to consider 


Glass Fabrics on the Coast, and/or Textura, as being a 
converter, although we technically classified them in our 
own minds as in one sense a converter, but in the other 
sense a jobber, because of their type of distribution." 

MR. HARDISON: May I have a counter-designation, 
same page, line 20: 

| Were these last companies that you identifiei, 
starting with Seneca, were those considered jobbers, in 
your opinion, rather than converters? 

eA We considered those -- they called themselves, 
and it was the term used, Fifth Avenue Converters. 
However, in the distribution of the fabrics we sold them, 
they did some converting. They sold some jobbers, but 
they also did some direct selling." 

MR. BURGESS: Page 21, line 16: 

"Q You mentioned that Glass Fabrics-‘‘extura was 
sort of anonymous, soviewhat like a jobber in some 
respects? 

"BR Yes, in our mind. 

"Q Could you elaborate on that? 

"RO Well, to us" -- referring to Burlington -~- "a 
jobber is a firm who distributes its fabric directly to 


retail stores in cut order forms or piece goods sales at 
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retail; directly to decorators for individual jobs, so to 
s peak. That is our technology. And others might have 
different technologies, or different ways of describing it. 

"Q That is your notion or Burlington's notion of 
a converter? 

vz That's Hess, Goldsmith's notion, yes. 

“O) How did Textura or Glas# Fabrics differ from 
that notion? 

"A Well, in this sense, that jobbers do not buy 
greige goods and finished goods and then distribute 
goods. Jobbers by finished goods in relatively small 
quantities and distribute them. Textura and subsequently 
Glass Fabrics, bought the greige goods, finished the 
goods and distributed them. Normally a converter is a 
persen wh takes the greige goods and finishes them. So 
they had both those functions. 

i In other words, they both cc~ verted and sold 
directly to the contractor? 


“7h That's right. 


"Q Did you have any objection to that practice? 


Did I have any objection? No. 
Or Burlington. 
At times it was somewhat ticklish with some of 


our other customers, but we had no objection to it. 
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"Q How was it ticklish? 

"A. Where we had pure converters who were cistribut- 
ing through jobbers, because we were selling goods at 
approximately the same prices, style for style, to Glass 
Fabrics-Textura, and they were going directly to jobs, it 
might be somewhat difficult for our regular converters 
to sell to a jobber who, in turn, was going after that 
business, for everybody to make a profit. 

) In other words, Textura could undercut another 
converter? 


"A They could. I didn't say they did, but they 


could. 
"Q Did you receive any complaints akout this? 
"A Yes. 
"0 From whom? 
"A Qual-Fab. 


"Q Anybody else? 
“A Yes, out the other people we received them 
from were doing the same thing, people such as Thortel 
or Ben Rose. I really can't call that a valid complaint. 


That's a bitch, not a complaint. 


"Q Did you personally receive the complaints from 
Thortel? 
"A Yes, personally received all the complaints. 
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From anybody who complained? 


Yes. We are a small company. 


Were any complaints in written form? 


No. 


Do you have any approximation of the period of | 


over which these complaints were received? | 
ws Well, just by the chronology of the whole | 


thing, it would rave to be when I was in a resp -sible 


position to act on the complaint, and it would probably 


have to be in the chronoleyy of this period '62 to ‘66, 
in that fovr-year spar. It would have to be in there. 
It certainly wouldn't ve before, because I had no reason 
to receive them before, and I wouldn't have received them 
afterwards." 
MR. HARDISON: Line 22, same page: 
"2 Did you have occasion to discuss these complaints 
with anybody in Burlington? 
"A I certainly discussed them wth Mr. Colton when 
I was reporting to him. 
"0 What. id anything, did he have to say about 
them? 
'pDo something about them.' 
Did you? 


No. 
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"Q Did he tell you what he had in mind for you 

to do? 
"A No. 
si Did you ever discuss any of these complaints 


with anybody at Clark-Schwebel or Stevens? 

"A No." 

MR. BURGESS: Page 67, line 20: 

"Q Mr. Vollers, what volume of business did you do 
with Qual-Fab over the years, can you peuatit 

‘A Qual-Fab has been consistently ar account acing 
anywhere from -- well, let's start from ze... in 1956, so 
that by 1960 we were probably doing over a million dollars, 
reaching a peak probably in '64, '65 of close to $3 milion, 
and at the present time" -- 

And that is some time in 1970. 

" -- and at the present time approximately a million 
and a half to a million and three-quarters a year. These 
are all annual figures. 

"@ Do you recall what the volume was was in 1966? 

"A 1966, I expect two and a half, two and three- 
quartere million. 


"Q Were you still receiving complaints from Qual- 


Fab about Textura's distribution methods in 1966? 


"A I never had a series or a term of complaints. 
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I occasionally received a gripe from these people, or 

a complaint from these people, regarding they had gone 

to the West Coast to attempt to sell a jobber some goods 

or what have you, and found that they were being -- that 
they fo i it very difficult to merchandise the fabrics 
they bought from me, the high style fabrics, in sicibiilietinhni 
with Textura. 


"At no time *id I ever consider this one of the 


more serious problems in my business career. I found it 
to be one -f these -- you asked the question and I have to 
tell you what did happen, and I still do not feel it was 
a serious problem. 
"Ge Regardless of the way you characterize it, 
did you continue to receive any gripes or complaints from 
Qual-Fab in 1966? 
"h I would have to answer the question yes. Yes. 
MR. HARDISON: Counter-designation, page 65: 
All right, the record is clear. 


"With respect to complaints that you received 


from Qual-Fab, and perhaps some others, concerning Textura's 
place in the distribution system in the industry, I 

believe you testified that Mr. Colton told you to do 
something; I believe 'Do something' was your quote. 


“What did you take that to mean: make the 
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2 problem go away somehow ? 

3 TA, Pacification, calm down the troubled party, #14 

4 in most cases this is all that it required. 

5 || “0 Did he suggest that you stop doirg business 

6 || with Textura? | i 

7 "a Never." | 
| 

8 MR. BURGESS: Page 61, line 23, and this has | 

9° reference to the meeting on June 2 that Mr. Vollers tert: | 

10 fied he had with Mr. Powrie: | 

11 *O Did the quality problem persist after this | 

12 meeting of June 2nd? | 

13 "A The quality problem never was solved, per s* 

14 We felt we made some steps and progress in doing some uw! | 

15 the things that had to be done. But I think that the | 

16 climate and the environment of doing business from the. 

17 on deteriorated so rapi*’y in many ways that whether c: 

18 not we solved the problem is immaterial, in my mind." 

19 That concludes the deposition. | 

20 MR. BREINDEL: At this time, your Honor, we <‘c.i+ 

21 like to recall Professor Bruner. 


You better reswear him. 


THE COURT: 
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For 1963, we had a figure of 964,000, we now 
have a figure of 907,000. 
For 1964, there is no difference. 
For 1965, we had, and these figures are in 
thousands, 1104, we now have 1121. 
For 1966, we had 1114, we now have 1150. 
Q Do these differences significant effect you: 


original projections? 


A No, they do not. 
Q What was the purpose of Table 1 of your report: 
A The purpose of Table 1 in the report was to hess 


us to determine the proportion of Textura's sales to ore 


proxy for the industry, which was SIC Code 2591. 


Q In connection with Table 1-A, how did you Cupar” 


the in-California sales figures shown on Table 1-A? 

A The data for California 1 computed from the 
spread sheets, which are in a series of plaintiffs' 
exhibits, which note the sales of Textura, Incorporated, 
within California, for Northern California and for Souther 
California, and the data I have in Table 1-A reflects the 
summation of those two schedules, Northern and Southern 
California s-eles. 

Q All these sales data shown on 1-A you yourself 


computed from the spread sheets? 
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2 A Yes, I did. 

3 Q Can you tell us what is the difference between 

4 Table 3-A and Table 3 as it appears in your original 

5 | report? 

6 A The difference is as to the percentage figures 

7 | shown, which reflect the ratio of Textura sales *9 drapei,. 
hardware, blinds and shades data. 


| 
| 
| 
| 
| 
| 
! 

9 For 1962 there is no change in the per cent | 

10 given. | 

11 For 1963 we had 7.713 per cent; we now have | 

12 7.256 per cent. | 

13 For 1964 there is no change. | 

14 For 1965, we had 8.427; we now have 8.557. 

15 For 1966 we had 8.252; we now have 8.525. 

16 The average of those figures was 7.338 per ces. | 

17 it now is 7.327 per cent. 

18 Q What is the difference in the average percentajc 

19 shown on the original Table 3 as opposed to Table 3-A? 

Ot A There is a difference of 14 one hundredths of 

21 1 per cent. 

22 Q In your opinion, is that 14 one hundredths of 

23 

2 your original projections? 

25 A No, it does not. 
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aha Witness Roberts L. Johnstone 


1876 
"Oo Did Mr. Erskine ever tell you that the highe1 
price you paid reflected higher costs that they had in 


selling to Glass Fabrics? 


"A No. 

*¢) Did anyone ever tél: vou Lhat? 

"Ty No. 

me) What were the credit e¢.censions that you 


were referring to? 

"2, 120 days. 

vf And what do you mean exactly by that? 

"hh Well, they extended our credit, I think 
normal terms with mills are 60 day:, and they extended 
them to 120 days." 

Page 68, line 23: 

me) Do you know the dollar volume of the un- 
finished contracts of Fenestra Fabicics and Textura which 
you had initially obtained for them at the time Textura 
fildd the assignment for the benefit of creditors? 

"2 Not off the top of my ticad. I believe it's 
in the letter I wrote. 

"0 Is that the letter you are referring to 
Exhibit 211? 

a Yes. 


"S Looking at that letter, does it refresh your 
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mda "Johnstone 187/ 
recollection as to the dollar anount of unfinished 
contracts? 

sgl Yes. If you add the. all up, it's there 

"9 Are there any other untinished contracts 
other tian those contained in this letter? 

"A No. I don't think chere is. 

me Did you finish all of the contracts referred 


to in this letter, Exhibit 211? 


"A Nid the Golden Gatewa:, Item l. First 
America Building, Item 2. Iten 3 Item 4, Item 
Se preets 6. 

"© You did ali of them? 

a Yes. 

id The items you were just veferring to are 


all in Exhibit 211? 

“7h Yes. 

"0 Mr. Johnstone, do you know whether Mr. Powrie 
had billed any of these jobs for thc total dollar 
amount of the jobs at the point in time there was an 
assignment for the benefit of creditors? 


"Hau pilled any of those jobs? 


8 Yes. 
"A No. 
a You don't know or he did not? 
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*"Jonnstone 
Hie did not.” 


Page 71, line 9: 


4 "0 Mr. Johnstone, I refer you to the top of page 


3 of Cxliibit 211, where you've written ‘There were 


6 many jobs that were lost due tu if inability to supply 


F P , 
7 | th. ©o.ecified fabric and, in fact, quotations made in 


behalf of Textura, Ltd.' 


"t have a little troulic anderstanding the 


10 last part of that sentence, ‘and, in fact, quotations 


I wonder if you 


made in behalf of Textura, Ltd.' 


could explain that? 


i 3 Yes. We lost johs Lwcause we were not 


able to supply the m rchandise which vas specified and 


some cost analysis to architects were made and some 


16 quotations made out to clients througl. architects. 
17 And we were unable to fill them. 
18 "~ Do you know what specific jobs you were unable 


to £1117 
20 *h No, I do not. 


21 a Do you have a list of any of those jobs 


any place? 
PA No, I do not. 


"9 Were these all for filerglas fabrics? 


: = 3 8 


Yes, they were. 


"A 
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"9 Were any of them Verelis? 
"A If they were, they were very little on 
Verels. 
"9 Do you have any idea ct what percentage of 


your business were Verels in 1966? 


ai A very small portion of cur sales were in 
Verels. 

"oO Did many of your cyiitra ts for the sale of 
Fiberaqlas fabrics in 1966 specify in:at shade coefficient 
factors? 

"2 Definitely. 

"0 How about 1965? 

"A Yes, in ‘65, yes. 

"0 And I take it you useidi this as a selling 
technique? 

Xi; Yes. 

"0 an 2967, did any of your contracts specify 


heat shide coefficient factors? 


a Yes. 

ba Which contracts were those, sir? 

"A That is my concept of tlie approach in the 
penetratic business. Every specification I write 


has a shading coefficient. 


"a Is that true today? 
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“A Yes. 


3 *Q Every contract you writs today has a heat 

4 shade coefficient factor -- 

5 °A Every specification. : 
6 "- What is the difference between a specifi- 

7 | cation and a contract? | 

8 "A You're writing a specification for an archi-~ | 

& tect, it is part of the specification, it goes out to | 

10 bid. 

ll "0 Where do you have your talbrics tested today 

12 for heat shade spaetiotent fanbocs? 


eA i do not have them teste cl. y 


"¢) How do you know what ai« the heat shade 


coefficient factors of the fabric. ‘ou sell? 


16 ad They are supplied to me by the firms that 


I represent. 


18 *6 Who are those firms, sir? 


19 ed Thortel Fireproof Fabrics, 


2 || 8) And they supply all the heat shade coefficient 


factors? 


A 


Yes. 


"0 Have any of your customers required heat 
shace coefficient factors on the fanrics you sell? 


wi Yes. They do. vhe architects. 
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"9 All of them? 

"A Everyone I talked to. That is a very 
important part of any penetrativi tx) ries, its applica- 
tion. 

"Oo Can you name me fi°re ot your customers wlio 


have required heat shade coe icieut factors?" 


MR. TOPKISs Your HNowsr,these are questions 
put to a fellow named Johnstone in 1!:)70. His customers 
required coefficient factors? 1 don't know whether 
they do or don't, What's it cot ro do with this lav- 
suit? 

MR. BURGESS: I thin. it is relevant tc 
the damage question. We introduced testimony of 
experts. 

THE COURT: Tiwi? take 2. 

(Reading continued: sant 

“x Wooster, Bernardi an! imniens; Skidmore, Ovous 
& Merrill; Arthur Ginzler & Associat s; Interplan 
Incorporated; Space Design Incorpordted, And all tii 


rest of the architects, this is puwt cf their specitfica- 
tions and requirements." 

MR. BREINDEL: Page 4, line 22 <= 

MR. TOPKIS: Excuse wc, At that point 


we have some objections on the groun!] of hearsay, and 
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I would Like your Honor to considesxs the transcript. 


(At the side bar.) 


THE COURT: This is ‘tc. Gumbiner again. 
MR. TOPKIS: That's cight. 
MR. BREINDEL: He 1s pamed as a co=-con- 
spirator. 
MR.TOPKIS: But ther: is not the faintest 


scintilla of proof as of this monunt that he was a 


conspirator. That being so, this is hearsay. 

THE COURT: Objection sustained. 

MR. TOPKIS: That gc2s all the way over 
to).-= 

MR. BREINDEL: Do you have objections to 


the questions and answers at page J1? 


MR. TOPKIS: Yes, I do. 

MR. BURGESS: Beginning with 14 it is not 
C« \uiner. 

MR. TOPKIS: What page? 

MR. BURGESS: Page 91, line 14, it is not 
Gumbinex. 

MR. BREINDEL: That deals with Erskine. 

MR. TOPKIS: And iir. iirskine at the time 


was not employed by Burlington. 


MR. BURGESS: Your iionwor, there are further 
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msl2 Witness Klias Alonzo 


1925 


vt ' I was talking to Paul reyaiding the various 


weave styles that we needed, such as Crown, for various 


jobs and the lack of shipments. He ceplied that they ware 
having problems weaving it and they aoull work on it. Apd 
it was just simply follow-up call]s ©n Crown and Vista aid 1! 


believe Morrow. 

"Q Just to pinpoint this conversation, did you 
tell Mr. Erskine that you needed, cruwn, Morrow and Vislu- 

ys) | Yes. 

"Q And did you tell him ctl.ac there were lack of 
shipments on each of these fabrics? 

"A Yes. 


= And did you tell him aiylniny else? 


"A I believeI mentioned - |! cecall mention some «1 
the jobs where we needed the fabiic, we were expecting it. 

“6 Do you remember what jobs those were? 

"A One in particular was tle Crocker Citizens Pla.a 
job. 

"Q Yes. 

"A I believe we had a hospitai, the Harbor General 
Hospital. 

"Q And you mentioned these jcls to Mr. Erskine? 

"A i needed to’ know the availability of the fabric, 


what its tlow rate was, 80 we ccuii 
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Did you mention any othe. jobs? 
No. I recall these two jobs were critical. 
I'm not sure that's responsive. 
8 
Excuse me. 
Did you mention these jw. co Mr. Erskine in 
telephone conversation? 
"A Yes, I did.” 
Page 205, line 21 -- 


MR. TOPKIS: Before we Jo on there, let's 


finish the business about the Crocke. Citizens job: 


"Q And what was the fabri« to be used in the Croc).21 


Citizens jub? 
"A Vista. New Vista 
ad 9 And at the time of this cclephone conversation. 
1966, had Textura ordecea the Vista for this }< 
"A No. I believe this was -~ we were trying to 


modify the then existing Vista. 


i: 


"Q I'm jvc trying to get whac you told Mr. Erskit i 


in this conversation. 
"Did you ask him for a purchase order of Ne. 
Vista in this telephone conversatiu:. in July? 
"A Did I ask ‘::m for a puwch.ise order? 
“ Yes. Did you tell hin that you wanted to Luy 


new Vista for this Jop, or had you wiccady purchased it: 
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"A No. This conversation with Paul on Vista 
revolved around the need for the the. existing Vista 
fabric modified. We needed it -- we needed samples woven 
of it and information. 
“¢ So with respect v your conversation about vista, 


you asked Mr. Erskine for samples tc Le woven of the new 
Vista, and for some information atovt it? 

"A Yes. 

"9 What was the information you were asking hiw 


about, to che best of your recolie tin? 


“2 Availability ur the sainpi:. rans. 
Bs Of the sample runs? 
“A Yes." 


MR. BURGESS: Your Honor, I object to this 
Our designations related only to tix: fabric Crown -- 
MR. TOPKIS: Not so. ine witness was asked 
about Vista. 
MR. BURGESS: Withdraws. 
MR. TOPKIS: (Reading: ) 
bal © Had you ordered new Vist. atc this time? 
"A No. 
"Q So 1 take it your statement abit your discussiun 
of lack of shipments did not pertain to the new Vista 
fabric? 
“A Correct.” 


SOUTHER DISTRICT COURT REPORTERS |, 5 COURTHOUSE 
FOLEY SQUARE, NEW YORK, |: co 7 4860 


984 


"Alonzo 
MR. BREINDEL: (Readany.) 
“<j What was the fabric to re used on the Habor 
General job? 


"A It was a Crown. 


“q And had Textura ordered tin. ~rown for the arin: | 


General job at the time of this conversation? 

"A We had on-going contracts sid needs for Crown. 

"Q In >ther words, you ha urdeced Crown for this 
job at the time of the conversat!.:.- 

"A Yes. 

“6 And did you say anything (9 mr. Erskine with 
respect co the Crown fabric in ti.iso couversation? 

wf Yes. I ASKED HIM WHLKi. WaS IT, when were we 
getting moce. 

"Q Pursuant to a purchase ocdcr you had already 

"A I don't discuss the purihase orders with Pal. 
We had cn-yoing contracts with hin 

"Q But it was your understanding that at this cime 
the Crown for this job had already ijzen ordered? 


"A Yes. 


"Q And what did Mr. Erskine say to you with respecte 


to the statement you made to hin on the Crown fabrics? 
7A He explained to me he was working with his 


principals and with Mal Powrie on tus purchase of these 
gouds and the delivery of these 350.213 7 
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Page 208, line 19: 

"© I'm asking you, did Mr. Erskine say any~- 
thing to you or to Mr. Powrie with respect to the state- 
ments you have already testified as having made to him? 

"A The statements, they were having -- he bsyan 
to tell us they were having trouble weaving Crown, the 


seconds and the fall-ont was great. And they were 


working on it more and he'd have further information." 


MR. TOPKIS: a: Did he say anything with 


respect to your statement on new Vista? 

x He said they would start weaving a large 
quantity of it for us. I felt sure that would be 
coming shortly." 

MR. BREINDEL: Page 211, line 22: 

"9 I'm asking you for the substance of what 
you said to Mr. Erskine and what Mr. Erskine said to 
in a telephone conversation, the first telephone 
conversation you had with him during the period from 
September to the end of October in 1966. 

"A The substance of it was that they could 
not -=- 

Before you continue -- 
All right. 


What you said and what he said is what I'm 


SOUTHERN DISTRICT COURT REPOR, ERS U.S. COURTHOUSE 


7 4660 


986 


rma2 - "Alonzo 
looking for. 

ot I told Paul that we were in desperate need 
for Crown and the fabrics that were on order. We were 
not getting them. The quality of the fabrics that 
we -- they had been shipping to us now was terrible, was 
as much as 50 per cent unusable. 

*O Did you tell him it was unusable? 

"A Yes. 

“0 Did you mention any other fabrics to him 


aside from Crown in which the quality was terrible? 


"A There were other fabrics. I don't recall 


it now. 
"9 er 
sy." But on Crown specifically I remember that -- 
"© You told him -- 
"A I told him. 
-~ that the quality was terrible? 
Yes. 
bas Do you remember telling him that the quality 
was terrible on any other fabric in that conversation? 
"A Not right now. In that conversation, 
havirg to do with Crown and how disappointed I was that 
after all these many months of conversations and meetings 


where we expected the Crown, that not only was it coming 
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in slow in slow and in small quantities, but coming in 
in such terrible condition and an unusable condition. 

"0 What did Mr. Erskine say to you in this 
telephone conversation that took place in this period 
of time, September through October 1966? 

“2 Saying they were having a lot of trouble 
weaving Crown and he couldn't understand why. He'd 
come up and take a look at it.” 


MR. TOPKIS: "9 He said he would -- 


"A He would come up to the office and take a 
look at the goods with Mr. Powrie,. He was trying his 


very best to take care of us. 
MR. BREINDEL: Page 216, line 12: 

"0 Can you tell me what you said and what Mr. 
Erskine said and what Mr. Powrie said at this late 
lovember meeting? 

"By the way, before that, where did the meet- 


ing take place? 


mA It was in our office. 

"9 Can you tell me the substance of what anybody 
said? 

"A Well, Paul had coine into the office to deal 


with Nr. Powrie, and it was on these same subjects of 


’ fabrics and availability and seconds and all." 
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(Pause. ) 

MR. BREINDEL: We have nothing further 
from this deposition. 

MR. BURGESS: At this time plaintiff has 
concluded its case, your Honor, subject to the checking 
of some financial information, summaries, which have 
been provided defendants and we are going to work that 
out. 

THE COURT: All right. I will excuse 


the jury for the day and we will start at 10 o'clock 


tomorrow morning -- 10:30? 


Come up to the side bar? 
(At the side bar.) 


THE COURT: I can hear argument, I 


quess, this afternoon, for a while, on any motions. 


How long do you estimate your case will 


MR. TOPKIS: Our case will be quite brief, 
your Honor. 


THE COURT: By “quite brief," what do you 


MR. TOPKIS: Depending on how you rule 
on the motion to dismiss, your Honor, but I would say 


at the outside two days, and we would hope to be 
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done before that. 

THE COURT: Well, I have not heard argu- 
ments and I won't rule until after I have heard 
argument, but I will let them go until 10:30, because 
after hearing vour argument I might want to think it 
over overnight. 


don't I excuse them until 10:30 tomorrow. 


open court.) 


COURT: I will excuse you until 10:30 


tomorrow. should complete this within a few days. 
We will take a brief recess. 


(Recess. ) 
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(In open court; jury not present.) 

MR. TOPKIS: If your Honor please, at this 
time on behalf of all three defendants I would like 
respectfully to move for judg.ient of dismissal of the 
complaint on the traditional ground that there is in- 
sufficient evidence on which to send any part of tnis 
case to the jury. 


I would be delighted to argue that proposi- 


tion now, if your Honor wishes, or perhaps you would 


rather have plaintiffs attempt to suggest what they 
believe they have proven. 

THE COURT: I will leave that up to you 
as to how you want to handle it. I think it is your 
motion. It woukd seem to me you are the one to 
proceed, 


MR. TOPKIS: I'm going to totally ignore 


some allegations which there has been just no evidence 
of. For example, there are Robinson-Patman claims. 

MR, BREINDEL: We will stipulate to 
dismiss those, your Honor. 

MR. TOPKIS: Fine. 

And there are claims based on Section 2 of 
the Sherman Act relating to attempt. to monopolization, 


and I haven't heard anything about those either. | 
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MR. BREINDEL: Likewise we will stipulate, 
your Honor, 

MR. TOPKIS:. Unless I am wrong, then, I 
thir.k that what we are dealing with here essentially is 
two claims: First, that the defendants entered 


into a price-fixing conspiracy which affected the 
plaintiffs; and, second, that the defendants entered 
into a conspiracy to put Textura out of business. 

Before I get to either of those two, I 
would like to say u word about the three plaintiffs with 
whom we are dealing here. 

The evidence on Fenestra was that it is 
a, and I quote, shadow without economic significance, 


that it was a conduit and nothing more, that its trans- 


actions were washed into Textura. 


I don't think I need say anything more about 
Fenestra, 

So, too, with Malcolm Powrie. That Mr. 
Powxie was the target of anythiny that happened I don't 
think can fairly be concluded or rationally be concluded 
on this evidence, 

Now, as to Textura, coming first to the 
price-fixing claim, as we said in our opening there was 


a price-fixing agreement to which these three defendants 
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was on Mercury; they knew each other, were familiar with 
each other. 

Mr. Clark was involved in both ends, Mr. Schwebel 
was involved in both end: These people had a histo.’ of 
cooperation and, as I say, they worked for the other 
companies prior to that time. 

In light of this, I think that the jury could 
find -- in light of all this background -- that the so- 
called credit information exchange we heard about at 
length, the routine --~ 

THY. ~JURT: There is nothing illegal about 
credit exchange. 

MR. BURGESS: I understand that, your Honor. 


I am suggesting it was not that, that it was something more 


than that, I am suggesting in the light of the matters I 


have suggested and the matters I will develop in argument 
that it was more than the routine exchange of credit 
information, that it involved in effect, suggestions to 
follow the lead of Clark-Schwebel in shutting down the 
credit and turning off the goods of Textura. 

I think, your Honor, that in this concentrated 
industry that the communications between these people have 
to be subjected to a higher degree of judicial scrutiny 


than would obtain in a less concentrated inaustry because 
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orf the dise effect. If there are three people and one 
per»on says to the other two, "Look, we are going to do 
this, why don't you go along," and I am suggesting that is 
what these communications said, the consequences are 
terLitic, th .t the company's source of supply dries up, it 
can't sel! goods because it doesn't have any, and if they 
diut down, as we claim they do, the extended credit term, 
it can't generate cash and dcesn't have fabric and doesn't 
have any ;lace ta go. 

(tHE COURT: You are not suggesting that price 

ixing either in industrial or decorative fabrics drove 

this compacy out of business”? 


MR. BURGESS: No, {£ am not, yuur Honor. 


(HE COURT: So price fixing is out of the picture 


here absent a showing -- I vould be interested to know what 


damages vou have shown on industrial price fixing. 

MR. BURGESS: We feel we do have damages in 
industrial price fixing, your Honor. 

WHE COURT: ALL pight,. (1 wakk wait. 


tiR. BURGESS: Your Honor, again I want to make 


this point, and that is that I think it is clear, suqgested 


in the cases that while you may not necessarily be able 
to cite one type of antitrust violation as to show a 


proclivity to commit other antitrust violations, neverthe- 
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Mr. Powrie submitted conclusive evidence that a fabric 
finished by them had in fact been defective as a result of 
something Clark-Schwebel had done. It is not only the 
matter, your Honor, of who is right and who is wrong, but 
the delay of Clark-Schwebel in even answering Mr. Powrie's 
complaints 18 important here. 

‘hen what happened is this, and Mr. Nordheim had 
made admissions that bad quality deliveries were made -- 
what happens now? Textura takes a credit in order to 
provoke resolution of these credits. Clark Schwebel 
invoices Textura for all the goods it was holding in the 
warehouse, terminates Textura s credit, holds up its orders 
and yetuses to process new orders. These moves were all 
mnprecedented, never had been done before. 

We suggest, your Honor, that on the record the 
jury could tind that rather than being an appropriate 


yeaction to Textura's actions, Clark-Schwebel was simply 


using this aS an excuse to carry out a predetermined policy 


and in the background of this remember that Jack Schwebel 


has testitied that he was unhappy about Textura, that he 


THE COURT: Supposing Clark-Schwebel had all 
of these motives and intentions that you talk about; you 


would also have to show that other parties were privy to 
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these motives in intention and going along wittingly with 
Clark-Schwebel. 


MR. BURGESS: I have to show a conspiracy, 


your toner, but I don't think I have to show that they hac 
the exact sane motive, as long as they had a motive to take 


L 


the same action Clark-Schwebel did, and I think we showed 


they had motive as to the manner of the complaints by their 
customers and the fact that they had their own quality 
conpilaints from Textura. 

THE COURT: Wouldn't it depend on whether they 
were protecting their own interests and taking the same 
action as Clark-Schwebel? 

MR. BURGESS: Of course, your Honor, but that is 
a jucy question. 


THE COURT: I am not saying it isn't, but in the 


light ot the evidence -- you can paint a very black picture, 

although 4 don't say that, but that doesn't lead you into 

a conspiracy on the part of the other two defendants here. 
MR.BURGESS: Well, your Honor, I think that in 

order to prove the conspiracy we at least have to establish 

the ficts of what Clark-Schwebel in fact did, that they 

solicited the other people to join with them in doing 


this 


ME couRT: Well, you know the Law OF consid wy ,| 


| 
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BURGESS: 


the pretrial 


conspiracy 


have been spealing to, 
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r COURT 


that the 
allegations, 


ta 


e BURGESS $s 


price-fixing 
and the 


put 


9¢ 
JI9b6 1987 
Yes, sur Nonor. 
: fo these are what we are 
the first cause of action. 
ES&s Yes, vour Honor. 
: nd eliminated from that, of 
; that mnarticular portion 
int wiieh as the monoroly alleqa- 
2 of the Sherrnan Act which you tell 
1S: Yes, vour lonor. 


So that's the first cause of 


Well, vour Honor, I think 


order the issues 


were 


was al] 


put in one 
allegations dealing 


Textura out of business, 


were separate. 
I will take a look at the 
1) 77. eT mr tCt« ) ag y mind. 
red nyse of aq xe 2 at *s the 
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ample evidence <-- 

THE. Gor I am not necessarily aaqreeing 
ut what I am trying to nake wy y mind is 
is sufficient to ge to the jury on the 
of action. That includes whether there 
lamagqes shown with respc-cet to price-fixing, 

er is whether the damages are so beyond the 


reason that -- 


iiR. KRURGESSs Your jiJonor, you are address- 


he anount of damages or the facts of damages? 


THE: COURT Yes, yes, I think you took too 
here, At any rate, is there anything 
> wants to add? 
MR. BREINDEL: In connection with the damages 
styvial price-fixing I just want to point out 
vie testified at approximately page 
THE COURT: his is what you were qoing 
tomorrow, but you can tell me now, 
BREINDEL: At approximately page 1490 


to percentage increases during the period 


1991 


mlays . 


event, I would point that Plaintifffs* Exhibits 710, 711, 736 


and 738 all cover purchases of industrial fiber glass 
during that period that Mr. Travis testified about. 

In addition, in aqeneral as to damages 
there has been a profit projection that may have been 
overLlookwvd, and that is Plaintiffs’ Exhibit 48, 
which was tir. Friedman's profit projection, a projection 
which was made at a time when there was no thought 
of litigation. 


THE COURTS Does anybody else have anything 


MR. TOPKIS: I don't think so, your 
Honor. 

THF COURT s I take it that we are dealing 
then with the first cause of action, with price-fixing 
out. of that picture, and with the question of whether 
llr. Powrie is still a proper plaintiff in the case, 

MR. TOPKISs As to that, might I add 

vour Honor, I neglecte’t to say this, but the 
think tis quite clear that whatever “Ir. Powrie's 
tatu 3 a target or nontarget, in 1967, the first year 
after sstura's business Life came to an end he made 


+y than he ever ahd before, and he then voluntarily, 


went into another line of b 


393 


] 1992 
miak 


that he was penalized or suffer by any action of de- 
fendants,. 

MR. BURGESS: I would like to add one 
thing and that is there was a specific loss suffered 

‘yr. Powrie in making good on a Joan. 

THE COURT: I am aware of that. But there 
vou have the situation of a creditor or a stockholder 
or -- well, I°11 think about it. T'll see you in 
tne mornina, 

MR. TOPKIS: Just one final thing, your 
Ilonor, unrelated to what we have been suffering, but I 
think in fairness to the court I should say that we are 


going to be using a razor tonight on our case. 


THE COURT: Using a what? 
MR. TOPKISs A razor on cur case, TI 
am hoping to cut it down to a very -- 


THE COURT: I have been trving to s 


rt) 
fe) 


where we are. 

MR. TOPKIS: Right. 

THI! COURT: They have taken the Robinson- 
ratran out, they have taken Section 2 of the Sherman Act 
out. 1 have eliminated price-fixing so far as 


ducorative fabrics are concerned, and we have the only 


issue in rospect to the industrial fabrics price-fixing, 
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have been shown. IT suppose 


have ith respect to those damages the question 


ent from Glass Fabrics to Textura, whatever t 
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that they suffered by reason of this 
It might not even be worth an 

don't know what the figures are. 

fit. TOPKISs: I think it quite pos 


‘your Honor, that defendants’ case ‘1111 be done 


What I have tried -- 
getting you together on this now 

of course, to prepar: 

I am going to have to do some cutti 

Well, see you in the norning. I 

rk 2 over a Little, ty present 

tion is to leave the first cause of action in. 
into a problem on damages, then we run i 


damaqes, and you can submit the issu 


TOPKISS What time tcrorrow, 


Honor? 


of what 


he sales 


vhodv's 


sible, 


sone time 


one of 
to 
the 
ng too. 
would 
inclina- 
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nto the 


e separately 


your 


THE COURT: I told the jury to come 


back..ak& F023. . still would like to think 
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CAVLYI.E MICHELMAN, Trustee of Textura, 


ta. in Bankruptcy Proceedings, et al. 


VS. 66 Civ. 4230 


CLARK-SCHWEBEL FIBER GLASS 


‘ORPORATIONU, et al. 


New York, November 7, 1974; 
19.25: e*elock a. m. 


(Trial resumed.) 


(HE COURT: I am sorry tv keep you waiting, but 


we liad Some jurors still missing ait one was delayed. 


{ don't have the minutes from last night, but I 


suppose we will get them before the day 1s out. 

( think there is no question in my mind but 
that Fenestra is not a proper party. It is merely an 
ilter eyo of Textura. I have just gotten this memorandum 


with respect to Mr. Powrie and I will reserve on that until 
the close of the defendants' case. I still have serious 
questions. You are, I am afraid off base on the law of 
the case and I think it comes down to the trial judge to 
determine who is or is not a proper party, if the Court 

has taken evidence and has somethiny on which to base the 
decision om whether a person is or 1s not a proper party. 


ig I see the case now, in the same light 4s I 
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no evidence to submit to the court on the defense. 

THLE COURT: All right. We will look 

the jury is here. 

MR. BURGESS: I would like to see one more 
thina. TI have some documents left at ny office. 

I am waiting for a messenger to cone down with the 
documents I am going to use, and 7 request we wait a 
few minutes to see if we can aqet tle.m 

TI. COURT: T assume we can probably finish 
up todav. Whether we will aet around to charge tomorrow 
1 don't know. 

How long will your sumriations be? 

MR. TOPKIS I will wait to hear what the 
Plaintiffs have to say. 

MR. BURGOS You qo first. 

MP, TOPKIS I go first when I put in no 
defense? T don't think so. 

MR. RBURGISS: This has been kind of a 
marathon in some sense because we were expecting a some- 
what longer case from the defendants than they are putting 
in, and, frankly, I have no real estimate as to how 
long the summation is going to tale at chis point. 


THE COURT: It won't take more than hour, 


THF AN OFF 
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lim. BURGESS: I don't know, vour Honor. 


I hope not. I think we can accomplish it in that 


period of time, 


THE COURT: I will consider the matter 

ill open and who will close, Some of the 
peonle mav put in defenses and vou won't. 

MR. TOPKIS: For all three of the de- 


there will be one brief witness, and there 


few documents, and that's it. Tt seems to 


point we are entitled, since we began with 
was as unlimited as the orbit of the earth, 
to have the plaintiff finallv tell us what 
thinl they have proven, 


MR. BREINDEL: I am not aware of anv 


ent to change the closing order because defend- 


have sought to put in a limited amount of wit- 


MR. TOPKIS: To beqin with, there 

order. 

THE COURT: There is no est-‘lished order. 

MR. RREINDEL: The customary order is 
Obviously for the defendant to sum up first. 

MR. TOPKIS: That is not so, 


iries with each individual judas 


some data wv 


in 90 per cent of 


the nlaintiffs sum 


rdant to sum 


qo around 


rulinag on 


wive you a rulindq. 
le will take f ‘ We are 


some napners 


i« 


low soon do you expect them? 


mr. BURGESS: Another five or ten minutes. 
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1] ar 
(In open court jury present.) ¥ 
IR. HARDISON: Your lHionor, we call Janes 
° it 
P. GARV 3 called as a wit- 7 
Isr defendant Purlinatoy, being first dul 
rn, testified as follo 
JATION 
T Oli: 
Ir. Garvey, what is vour present business 
1 at 
f am president of Burlinaton Factoring, a 
Vvicion «ff PRurlington Industrics, 


hat is the factoring division of Burlinecton 


“hat's a term to descrile the credit func- ; 


ti cv nrlinqton Industries, 


It used to be called the credit denartment. 


Th crecent years we changed it to factorina. 


) Is it in effect the credit department? 
It performs the credit tunction, It 
is 4 fit denartment. 
id 
r. Garvey, we have had a lot of testimony a 
tii Ge ybout credit mon, 1 am not 1 t 
’ iad ar ( Lanatieor ( ‘ 
j FAN C t ’ f 
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major 
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Well, 


does. 


from customers, 
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In 


tell us 


a: few 


what a 


accepted and confirmed bv 


Means 


wn terms of credit, 


L he 


that the 


customer. 


department? 


in accounting, 


itt 


Since 


Yes. 


determination 


And if he approves a credit, 


1°48. 


customer is 


or 


credit. 


indi those orders 


the sales 


going to be 


and the 


as 


credit man 


to the credit 


fo vou hyld any colleae degrees? 


I have a Bachelor of 


from 


New 


asS many 


man 


words 


in the average husiness a company 


ssed through the credit department before they 


is consummated and the goods are shipped to 


How long have you been with the Burlington 


Science, 


fork: University. 


does? 


c 


S you 


must 


shinped 


is the one 


wo-thiness 


{hen 


degree, 


Vill you tell the jury approximately how 


men are employed 


Approximately 


pout 


nelle? 


how 


jane 


many 


in t 


50, 
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I would estimate that we probably had 
about half that number at that time because our volume 


vas avout half of what it is today. 


@) And at that time, 1958-1966, were specific 


A Ves. We assigned specific accounts co 
a group ot credit men. Our credit men worked in 


groups or in teams. So that if any one credit 


man is absent or out on business out of the office there 


are tivo o7° 


accounts assigned to individual credit men? 
three other men who can take over and handle 


that particular account, fill in fo: the man who is 


ahbsant. 


0 Would you briefly describe for the jury the 


types of records that the credit department maintained? 


a The main record that a credit department 
maintains is a credit file which we have on each ipecific 
customer, The credit file contains various types of 


inforinmation, such as financial reports, balance shee 
profit and loss statements, bank information, commercial 
ageney reports, such as Dun & Bradstreet, trade supplier 
information. That means we olittain the history and 
experience of that customer with other trade suppliers 
in order to determine the amounts of credit thev 


are extending and the manner in which they pay their 
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Are Mr. Schutz and r. Wonnelly alive to- 


No, they are both deceased. 
ilow about Mr. Kelly? 
tir. Kelly is retired. 


Are the sales departnents of Burlington 


S, Six. 


Are the sales departinents responsible for 


lo, the credit department is responsible 


losses, not the sales ‘k:nartment. 


You testified a moment ago that in the 


vour duties as a credit man you considered 


of information. I vonder if you would 


review the types of information that you look 


are reviewing a credit account. 

MR. BREINDEL: Objection, unless we know 
of time we are talking about. 
HE COURT: I thoudiit the questions were 


1958 to 1966. 


MR. HARDISON: Yes, your Honor. 
THE COURT s Overruled, 
THE WITNESS s In crade:r to determine the 
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credit worthiness of any specific customer we would 
review the financial condition of a customer, the 
performance of the customer. That means the. operat- 
ing trend, whether or not the customer has been losing 
money over a period of time or making money, making 
profits, We would review it from the viewpoint of 
whether or not they are paying their bills promptly 
with us and others in the industry, whether or not the 
concern at a given date has —! of past due indebted- 


ness with us and with the other trade suppliers. 


@) Does the term "working capital" mean anything 
to you? 
A Working capital is one of the elements that 


we tale into consideration in deternining the worthiness 
of a company's credit. 

9) Would you define for the jury the term 
"“worling capital"? 

A Working capital is the difference between 
the current assets on a balance sheet of a company and 
the current liabilities, Current assets consist of 
cash, accounts receivable, merchandise, The current 


liabilities are all liabilities due within a year to 


banks or trade creditors, and so forth, 


O {[s there any rule of thumb that you as a 


1010 2044 
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credit man would apply in assessing the working capital 
of one of your customers? 

There is no rigid rule, but normally we 
consider the working capital co be -- rather, we consider 
the balance sheet to be in satisfactory proportion or 
condition if the current assets usually equal at least 
two times the liabilities, amount to two times the 


current liabilities. That is considered as a current 


ratio, which means that the working capital usually 


should be adequate for the performance of the companies 
business, 
Q Is that current liabilities? 
Current liabilities. 
(@) Is working capital a meausr of the ability 
of a customer tc.pav his bills? 
tR. BURGESS: I object to this line of 
questioning on the grounds there is nothing to tie it 
specifically to the account in question in this case. 
It is just a lot of general information. 
THE COURT: Are we going to get to the 
account in question? 
MR. HARDISON: Very quickly, your Honor. 
THE COURT: All right. 


Mr. Gravev, you stated a moment ago the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


enor evcmisee wewwnew * “a = ener 


arm 


1 


~ 


21 


8 


= 


1011 


“) ( 2 re 
P = ra @ | 

rms Garvey-direct 
Q Jould you tell the jury what determined at that 


time whether Burlington would seek a personal guarantee 


trom “= 

A We normally would not seck or request a personal 
guarantee unless we were more concerned about the credit 
risk involved than we would in a normal case. If the 


credit risk was poor or bad or we were concerned about the 
trend of the business, we would then request a personal 
guarantee for added protection in case the corporation 
were not able to pay its bills when they matured, and then 


we could look to the guarantor. 


Q Are you familiar with the plaintiffs in this 
case, ‘'extura and Malcolm Powrie? 

A Yes. 

Q Textura Glass Fabrics? 

A I am. 

Q You are familiar with those three names? 

A Yes, sir. 

Q Directing your attention cto 1958, do you recall 


a meeting with Mr. Powrie in September of 1958? 

MR. HARDISON: In that connection, your Honor, 
I had these exhibits pre-marked by the clerk before we 
convened today and I will refer to these by the previous 


designation as well, Mr. Burgess. 
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showing that his recollection needs refreshing. 


2 been no 

3 THE COURT: We have a good deal already in on 
4 that, but if you want to question him on all these items 
5 Mk. HARDISON: I didn't hear you, your Honor. 


6 | THE COURT: Do you want to question him about 


7 this visit? You can refresh his recollection -- 


HARDISON: Yes. 


MR. 


a | Q Do you recal] a meeting with Mr. Powrie on or 


about September 25, 1958? 


11 A I definitely do, when I review the memorandum 


12 {1 have betore me, yes. 


13 9) What do you remember about that meeting, aside 


Do you have any present recollec- 


from the memorandum? 


tion of that 1958 meeting? 


16 A { wouldn't have any specific recollection other 


than a general one, without reading the document. 


18 Mk. HARDISON: Your Honor, I think the document 


is the best evidence of the meeting. 


20 HE COURT: The objection is overruled. 


21 MR. BREINDEL: Your Honor, we have one further 
22 Objuction: 
23 We have no objection to it now coming into 


evidence as far as those portions which relate to what he 


25 mid to Mr. Powrie and what Mr. Powrie said to him, but there 
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are portions of this memo which deal solely with this 
witness' mind and intentions, his mental impressions, which 
are in no way relevant. 

MR. HARDISON: I think that is highly relevant, 
your Honor. We are an alleged conspirator in this case 
and our state of mind, purposes and intentions, it seems 
to me, are relevant. 

MR. BREINDEL: Your Honor, I direct your 
attention to the last paragraph on page 2 and specifically 
ask that that be deleted. 

THE COURT: Well, some of it is factual. 

MR. BREINDEL: I have no objection to anything 
that Mr. Powrie said to him and he said to Mr. Powrie. 

His mental impressions are in no way relevant. 

THE COURT: This is also a business entry. 

MR. BREINDEL: To the extent a document can 
come in as a business entry is to the extent it reflects 
a transaction, not a mental impression. 

THE COURT: With respect to that, I would only 
strike the first sentence in that paragraph. 

MR. BREINDEL: That is sufficient, your Honor. 

THE COURT: Before showing it to the jury, we 
will have to take out the first sentence in the last para~ 


graph, second page, 
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MR. HARDISON: Fine, your Honor. 

(Defendants' Exhibit AW was received in 

evidence.) 

Mr. Garvey, except for the first sentence in the 
last paragraph, and with his Honor's permission, would you 
please read to the jury the last two paragrapl.s on page ae 

A “We discussed his order position with Hess- 
Goldsmiti. along the lines of trving to give Mr. Colton of 
Hess-Goldsmith some assurance on the esproninate $40,000 
worth of merchandise on order and in work that he has for 
Glass Fabrics. I told Mr. Powrie the only suggestion 
I could make to satisfy Mr. Colton would be either to give 
us his personal guarantee covering the goods on order or 
put up a deposit satisfactory to Mr. Colton to assure 
completion of the contracts. He declined to consider 
either suggestion and said that until a balance sheet is 
issued to our liking at the end of the year, he would like 
to continue on the basis he has during the past year, that 
is, taking goods in on cash but have the merchandise 
finished and shipped out to California where he could pick 
it up as he needs it and give us a check for it. I told 


him that this was a decision that Mr. Colton would have to 


make. 


| am not to read the first part of that? 
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2 the bottom of the page which I will refer to in just a 

3 moment. 

4 |i Q Mr. Garvey, to you remember a: that September 
1] 

ae | 25, 1958 ineeting Mr. Powrie telling you that he had an 


6 || agreement with the sales department for terms of three to 

7 four months? 

8 || A No, sir, I do not. 

9 Q 1 believe that the memorandum which you have 

10 | just read from indicated thac Glass rabrics’ terms were 

li cash at the time of the meeting on September 25, 1958. 

12 MR. HARDISON: I would like to show the witness 
13 Defendants' Exhibit BT for identification. 

14 Q Could I ask you to identify Defendants' Exhibit 
15 BT for the jury? 

16 A These are ledger sheets recording the trans-~ 

17 actions between our company and Glass Fabrics. 

18 Q For what period of time are these ledger entries 
19 made ? 

20 A They start with November 1956 and run through -- 
21 MR. HARDISON: I think we can stipulate it is 

22 September 1962, can't we, Mr. Burgess? 

23 MR. BURGESS: Yes. 

2A A And they run through September 26, 1962. 

25 MR. HARDISON: May we also stipulate that’ 
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Defendauts' Exhibit BT, if you will, Mr. Garvey, did 
Glass Fabrics' terms change some time in 1959? 

A Yes. On March 20, 1959 we resumed regular 
terms of 30 days, net 30 days. 

How did that come about? 

A That was the result of getting an audited 

financial statement that we had not had previously. In 


the past we did not have a statement prepared by an 


independent certified public account, which is what we 


requested. When we got that, as of December 31, 1958, 
then we were willing to extend credit again on normal 
terms. 
Q What was the state of Glass Fabrics’ balances 
with Burlington in the first quarter of 1959? 
A well, the first quarter would end March 31. 
We just started making estimates on regular terms then. 
You mean the second quarter? 
For example, on March l, 1959, what was the 
Glass Fabrics’ balance with Burlington? 
On March 1 the balance was $1900. 
Q viould you review the ledger sheets briefly for 
the year 1959 and tell the jury whether or not those 
ledyer sheets reflect the payments made to Burlington by 


Yextura, that is, the period of time within which the 
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166: Paid? 


IREINDEL: i thin! 
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By “promptly, 
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what duo 


1id in approximately 


iurit of th 
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payment were 


2 consider that pron): 


t late, 


Coming 


of hed Mr. 


we 


up 


»W Meant Glass Fabrics? 


rics, excuse me. 


nptly, at the beginning 


ti.at document does 


rded on the ledger 


ect with respect to 


| » 


(959 they were paid 


began to slow up and 


vou mean, Mr. Garvey? 


) lays, at the time of 
invoices were rendered 
received in approximate- 


{ If they paid the 


consider that 310 days slow, of 


to 1960, did 


there come a time during 


Powrie asked the sales departiient to 


sou, Of 60 days? DO Yur 


inave any recollectioa 
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és 1 don't recall. It is not on the ledger 


Y) ret me show you, Mr. Gatvey, Defendants' Exhibit 
AX tor identitication. 
\ ld you identify that document, Mr. Garvey? 
a this is an inter-company memorandum sent to 


me wh Jus? 24, 1960 from Mr. Donnelly, the head of our 


Los énygeles credit department, reagiiaing Glass Fabrics. 
\) vid you receive jt on or about that date? 
A, Yes, sir. 


ik. HARDISON: 1 offer Uctendants' Exhibit AX 


“Mr. BURGESS: May we have a moment to read this, 
your Honor? We have not seen tlis document. 

(Pause.) 

lik. BURGESS: Your Honor, there is some writing 
on the bottom of this that I can't read. Other than that, 
i have no objection to it. 

rik. HARDISON: | will identify the writing 
jn Just a moment. 

rik COURT: Received in «evidence. 


(befendants' Exhibit AX was received in 
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 . Mie COURT: It is receivea except for the 


| writing, until the writing is identiried. | 


+ || 7 with his Honor's permi:ision, Mr. Garvey, would 
| ° 

) you please read the first paragraph -- 

| 

b tit. COURT: Has that bcen identified? 
| 

mi ak. BURGESS: Yes, your tonor. 
| 

S| jould you please read the first paragraph of 


that document. 
10 A “rocently Paul Erskine Intd a request from 
| 
| Hal Powtie tor extended terms in counection with future 
12 | purchases. Apparently he started out by requesting 
| ' 
13 yg) davs but then modified this rejucst to 60 days. As 
l4 tiay }e secu trom the photostat o1 the recent ledger card, 
i} 
5 | our pashents are draqgy and appacentiy Stevens is having 
16 |! similis ceapecLence. According tw lowrie, Stevens dues 
17 not bothes hia as much as we do inasmuch as they ap} arently 
18 || do nol cmploy a ost due foilow-uy along the lines of 
i} 
i9 | Bur liigqton. Our collection file indicates that for the 
2) | past several months it has been necessary for us to call 
| 
21} then a:proxduately every ten days tw two weeks and as 
y Y 
on ; 
ee Abid de dt ced y che pu t received ti day, the account 1 
23 | late trow 2/ to SO days. In addition, tiere 18 Apirox= 
| 
9 “ 
an || priate t 4500 presently ovecdue up, to 38 lays. | 
ey, , 
a | \ yild you identify the handwriting at the bottom 
| 
| | 
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my handwriting 


the date besica: 1.2 handwriting? 


BURCESS: Your Hoes could we ask Mr. 
ead the second parasi 

COURT: Yes. 

IAPITSON: le can read it on cross- 
ifr. Burgess. 

RORGESS: Meas se Abt read it now. 

COURT: You can read 1% now. 

HARDISON: Do you want. Mr. Garvey to read 

1 want to read it? 


BURGESS: Either wa 


will you read the secon! paragraph? 


1 the handwritten not: 
» second full narag: 
paar 
the extent 
ts payable 


000 for 


1021 
Lis Garvey-direct O84 


-qquest cor catra time is ocvasion.i vy the fact that he 


has beet Gelting substantial installation contracts from 


i jvoplu as Kaiser Industries wit has worked several 
Capehart nothiag projects in which it is iecessary for 
them te tie np considerahle sums «i. vith technicalities, 


pent ¢ te i etera, collections a. slow in coming in. 


this . net borne out by acecwat:s receivable of only 

ee rk ‘ »’ 31 compared to avery sales of $80,000 

pes bwathe de the five-month preceitiiny period. This too 
i a | i iving since, as you piovably remenber, they 


| ate raetoring deal finn .d personally by Powrie 


a heet ar 1 er individuals known a: Pepco. The reserve 
wath bast v '3 $6000 and represent: upproximately 20 per 
rotit 1 -nount sold to the factc., with the gross 


lecelvet.des an contra-payabie ite climinated from the 
boa daat Wea es ae In view of the riner of vayment, the 
Mrost tur uO days is rather acadeiiic and possibly 


civas atound the fact of whetler or not we charge 


jaatert \, whizh Powrie won't pa WAY. We want to 
pseu this further with Bob 23 ,jan of Rasiba & Pokart, 
' it 1 the city, but Powr) 13 pushina for an answe! 
i ye don't wart to do Li mess, hr 1} qive it 
We would apprecd at your t] its on this 
, ce 
mew yor 
y/ i 
J 
.Y 


four 


giv 


ola 


Lect date 
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Woald you also read the tinandwriting 


"tk COURT: Whose handwriting is it? 
landwriting, your Honor. 


THE WITNESS That is my 


| ILARDISON : Y will othec AAs in evidence, 


Mi« 


vell as the typew)1Citg. 


Lic dilah ao 


Lili. COURT: Received iim cu» idence. 
him to have accountant 


“ponnelly phoned. tT tok 


aging of accounts payabli. with a June 30, 1960 


>» shoet and also generaily ol:: rve the inventory. 
Larry to have distinet underst «ding rith customer 


otferinay 60-day tens that: 
“). Bills will be paia promptly; 2, that we 


double the icocent high redit of 


iou't intend to 


$4u,v00 without guarantees.’ 


‘hose are your initial»s- 


juen I signed my initials under that. 


What was the clate of tht document? 


fune 30, 1960. 


Coming to the year 1941, -to you recall whether 


sion to review the Fabrics year end 


i December 196 
generally recollect reviewed the state- 


tf don’c remember 


re received 


~ 


9 


18 


19 


22 


23 


2A 


modal 
Exhibit AY 
sarVey. 


] 023 2036 
Garvey--direct 
Will yov refer back to lbefendants' 


which is the March 20, 1962 memorandun, Mr. 


bo you have that document before vou? 
Ve 


Yes, sir. 


With his Honor's permission, will you 


read the second paragraph of that document which 


] 


attitude 


{ 


QO 


FOr 


iitted 


"> 


{ 


© ask you to read a moment ago. 


T think the situation culls for a firmer 


and I would insist that a substantial amount 


if additional capital be put back into the business. 


continued liberal credit I think we should also 


insist on 


Burlington 


a 


pe 


Ay 


arsonal 


the guarantees of Powrie and his wife." 


Vv 


mndaut's 


bid there come a time in 1962 when the 
credit department asked iir. Powrie for 
guarantee? 

I don't recall definitely, but I presume so 


memo here. I sugqested it to Mr. Don- 


RN, HARDISON: Let me show the witness 
AZ for identification, 

MR. BURGESS: What number is that? 

MR. HARDISON: A493. 


Noes that document refresh vour recollection? 
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HARDISON : I offer Defendants’ 


IR. BURGESS: No oOo jaation. 
“Hi; COURT: Received in evidence. 


(Defendants' Exhibit 7%) was received in evi- 


Will you read the second paragraph. 


read the whole 


“Maren 22, L962. 


a. fer ‘the file, 


"Larrv Donnelly visite:| this customer yester- 


along tle Lines of our memo of Narch 20th and was 
lal Powrie, the principal, that this is the 
rat he is going to build up the capital of the 
He has intentionally |.sen drawing most 
mtial money out of the business in order 
camital stock of the other stockholders. 
Johnstone, the othec jrcincipal stockholder, 
ut achieved this witti « small number of 
left in the hands of a few stockholders. 
he will have another $199,000 shipping month 


mll earn an additional good profit so that 


OURTHOU 


‘ 


Dis 
aa) 


nila 3 jarvev-dire: t 
sig SEY yter ended March: 3lst the: condition should 
I HU Lamcially imoroved. accountants, 
Rowary: § brokart, prepare Fiqur. uarterly, and we 
will save if Povrie lives up to iss statements. 
"Larry brougnt up tl ibject of personal 
quaratites again and was flatly refused, but if the 
usin dgvelops aS Ww: are told it will during the 
i] of this vear should } le to handle the 
ycanitel hts Te. GY % of I eing so liberal 
tho ths tuetomer 1 t 5 t only decorative 
' it Coldsm:t 1a mt we and they woul: 
ts Ixy disappotnted rf 1 het to pull the account 
loren MeHtantwally or det out o to 
) With reference to personal quarantees 
request, dao vou recall if such a reoeruest was in fact 
reach 
Ot snecificallhs » © (oa recadL bh, 
) Let me show you Defenlaits’ Exhibit N in 
evider fiat ts a letter dateal ‘lav: 15, 1964, from 
! bottaeed 1 tc Mr. Powrie. 


Purgess, 


transmitted quarantee forms -- I 


myself. het me hold that up, 


/2UT!V ERAN © ’ a 


‘ 


that 


-Jieve it iss stipue- 


letter 
think I of 


got ah2ad 


. apologize, 


WITNESS: 


THE 


HARDISON: 


1172 
° 


are on the ledger sheets. 


[tHE COURT: 


LGONs 


Pisse of ati, 


Carvey? 


Net 30 da 


MR, HARDISON: 
stion hack? 


(Question read.) 


"mR, BURGESS: 


evi stantially over the term 


in fact that they ran, 


in in tiie columns on these 


wants to review it aga 
have alreadv done it. 
O lust briefly, 


‘he payments 


60 days to four 
) pid there come 
cresdit al tment asked Mr. 


"OUTHERN DIS 


ae abe 


FO 


Garvev -direct 


He can 


what 


already stipulated in the plaintiffs 


according to 


schedules, 


generally 
or five months, 


a tine 


HNCT COURT REPORTERS 


“ ¥ 


They 


The witness 


vere 


Mav J 


Your {/lonor, 


stat 


the 


please? 


Powrie for 


are on our ledger 


answer the 


the terms, 


ee 22 US. 


ranged 


inl964 


testified they 


Mr. 


I believe we 


d on the invoices, 


dates written 


anywhere 


when 


a personal 


5 COURTHOUSE 


re 


question, 


have the previous 


' case that they ran 


and 


Hardison 


again I have no objection, but we 


from 
instead of 30 days. 


Purlington's 


wy 


~s 


18 


19 


20 


102? 


md Garvey--direct 


quarantee in connection with the account? 


A tC .Jon*t recall. 


() Let me show you at this time Defendants' 


Exhibit N in evidence, which I thini is beforeyou. 


bo you have a copv of Defendants’ Exhibit 
| 1D 
| fi May 15th? 
Q Yes, Nay 15, 1964, 
| Yes, Sir. 


Would you identify that document? 
A Yhis is a letter writte: by Larry Donnelly 


to Mr. Powria on May 15, 2964. 


() And that letter purports to transmit guarantee 
form: to fir. Powrie? 
|| Yes 
| tR. BREINDEL: Oh jection, There is no 


testimony the witness has ever seen this document and 

he is ashed to interpret a document written by somebody 
else and sent to somebody else. 

Hl, WITNESS: I havc; seen this letter, I 


get copies of all these letters -- 


\) tir, Garvey -=- 
| THE WI'UNESSs -- in the New York of fic 
| MR. BREIMNOLTS: I didu'tt sav vou didn't, 
}] 
i| 3 t tN 
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had been iden 


no ¢€') 


wAYVOY. 


already? thi 


is a request in 1964? 


HARDISON : What! 


IR, 
we were objecting, 


Pp. RUPGESS 


« 
. . 


that's alread" 


Powrie. 


Vou? 


.a4 


refres]) 


it 


rs 


lioncr, 


ajreadv 


‘ 


_ 


recollec=- 
requester 
your recol- 


lly sent to 


haven't we 


in evidence 


the objection. 


me we are going 


in the cross 


yFlection, 


*\ 
‘ 
| -O46¢ 
| 
madal] Garvey-direct 
Udarantee forms to tr. Powrie fo. that purpose, 
oO vou recall] whet} kurlington re- | 
yo sonal quarantee fre 1 Powrie in 1964? 
E Jlon*t recall. 
oO vou recall vhethe: lass Fabrie: had a 
COLL of boss at the end of 91.42 
1 
JO, Sir; 1 do not, 
Fr show you a cony o}! a its’ PB for iden- 
{ 1¢ rey | 
IR, NARDISONs: The previous number was 
498), 0 NGeSS. Also, Plaintitts® Fxhibit 20, 
| ; 
| With reference to Plaintiffs! Pehahbit. 26 
| 
| | 
" P | 
en ar ih , GO you recall receivinw a copy of that 
tatcnent? I guess it would hav: heen some time in 


id Glass Fabrics have a profit at the end 


of 3964. 
|| Tey , H 
'".. RURGESS'’ Your Tonor, we stipulate 
| 
there j ms shown in thehalauae sheet, 
} 
? { hae ha ) Cd 2. hee hae 7) rerun? of 
| 
| 
3.4 1) ’ { ’ 7 
| 


an 


~ 


mv 


ndal2 


capital 


’ 


of 


INQ on 


morandum 


tlass 


Dox 


The 


2s tl 
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ie balance sheet reflect the working 


Fabrics? 


> balance sheet shows a working capital 


tinus working capital, of approximately 


that 


fi 


da te ° 


1 that represent a solvent condition? 


It represented an insolvent condition. 


A moment 


t. BE: for 
vou? 

Yes, Sir. 
Can you 


‘Mis is 


ago TI handed you a copy of Defend- 


identification. Do you have 


identify that document? 


a memorandum for the credit file 


Nr. Harry Donnelly in our California office. 
that's the date? 

nytt 2, £965. 

id vou have occasion ¢ 


i a 
R 


VE, 


it or about 


see a copy of this 


the time it \‘as prepared? 


id. 
HARDISON: I offer BR in evidence. 
BREINDEL: A «wuestion on the voir 
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tainment likewise exceeded projections by approximately 
$10,000. ‘he latter item was particualry high by 

reason of the fact that Powrie made several eastern 

trips in connectionwith obtaining sole United States rights 
to the Mo-Vac process and in conn:ction with the opening 

of a pilot plant operation for that process... The 
expenses of Ifessrs. Grafstrom and Porter were also 


abserbed. “hese figures alone accounted for approxi- 


mately $70,000 in excess of projected figures." 


() fir. Garvey, on the second page -- 


MR. HARDISO!: Your lionor, to save. the 


witness may I read portions of the second page? 
‘HE COURT: Yes. 
(Mr. Hardison read to the jury from Defend- 
ants’ Exhibit PB in evidence.) 


HE COURT: We will take a short recess. 


(Recess.) 
BY MR. HARDISON: 


9) fir. Garvey, the memorandum you were dis- 


cussing a moment ago, Defendants' J}.xhibit BB for identi- 

fication, stated that at the meeting Mr. Powrie told 
Donnelly, he says he now realizes he must support 

the company and he will sign our personal guarantee form, 


jo you know whether such a quarantee was in 


SOUTHERN Disi RICT COURT REPORIERS US COURTHOUSE 
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signed in 1965 bv tr. Powr1e? 
lon’'t. recall specific. 


{ show the witness 


IR. HARDISON: The previous number was 
‘yr seen that document. before? 

Yes, I have. 

What is the date 

ft's dated April 


bid you see this 


HARDISONs: 
BURGESS: No objection. 
HARDISON: Is it stipulated this 


personal quarantee [ic. lowrie signed 


So stipulated, 
(Defendants' Exhibit HC was received in 
vidionce,.) 


Does that document hav. an expiration date, 


Yes, sir. It has an amendement stating 


“wuacantee covers orders placed with you prior to 


LUT HE AN OIE OURT REPORTERS COURTHO t 


hicl you have ¢ 


itement at the 


BREINDEL: ! already stipulated 
read in tl: Yr loss figure. 
; irrelevant \ I 9 the witness 


Inless | cyt; c here lone 


partictpated The evidence 


‘te with Mr. Vvowrie it and introduced hin 


4 


n and no evidence: ! lealings thereafter, 


'R. HARDISO!s: ; evidence Mr. Garvey 


the matt | Sonal quarantere hy 


taint 


tara audit 


mM 


Textura havea 


SOUTH“) + 


-_ 
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A The 1965 operations resulted in a loss of -- 
an operating loss of $36,000. 

( bo you recall, Mr. Garvev, vwaether the 
Rurlington credit department in 1966 asked Mr. Powrie 
to renev. the personal guarantee vou saw a moment 


ago which was limited to 1965? 


D T believe we did, to the best of my recollec- 
tion, | 
Q [ show you Defendants! !ixhibits BE and BF. 
IMR, BUR USS: What are the previous numbers? 
MR. HARDISON: One of them is 502 and the 


other -- I am sorry; that was Defendants’ Exhibits BE 
and Bl’ for identification, BE had no prior designation. 
That's a memorandum dated January 5, 1956. a. 


PF was 502. 


HTRHERN DIS ICT COURT REPORTERS S$. COURTHOUSE 
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16 


17 
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bLahibit £f in evidence.) 


Q i. “arvey, did there cui. a time when Mr. Powrie 
visited New York shortly after this inegmorandum for a 
meeting with Me, Schutz? Do you 12call? 


i don’t recall. 


bo you recall having occasion to review the 
“ijancial «condition of Textura sauce cime in April of 1966? 


Mek. HARDISON: I show the witness Defendants' 


Exhibrie KG tor identification, the }1evious marking being 
9U4d, Gus thonor. 

) Government's Exhibit ko icr identification, 
(ir. Garvey, is what? | 


N this is a memo dated April 5 from Mr. Donnelly 


to Mc. Kelley, interoffice memo. 


) Vinat is the date? 

A hpeil 5, 1966. . 
() “vnere is some handwritii, across the bottom? | 
f, Yes, that is my handwriting. 


W pues this refresh your iscollection as to whether 
vou had occasion to review the rinancial condition of 
fextuca on or about that date? 

A it does, yes, sir. 


Mk. HARDISON: Il offer &G in evidence, your 


Hersh. 


SOUTHERN O15.) ICT COURT REPORIERS t1 S$ COURTH: af 
OLR Se vom ree 
asa 
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handwriting on the 


the handwriting 


fendants’ 


+ 


ite has itine, Mr. Garvey: 
yital position that 


ever or eight years,’ 


the memorandu it 


Mrs PowFrie, ORS o% sently in Nallas 


stop at Minneepoli:, «:ore arriving in New 


Brill 2h. Promis. ty» visit with you, Mr. 


Mr. Garvey, end said le would call for an 


meeting 


ri i) 
\ 
i 
( tnd 
We 
Lidl 
1 
i} 
al 
tliat 


en § 


a ee 

‘ 
‘ | 
veyhy 
{iis t 
will 


robing room, Ciils 


the 
pneesiding.) 


FOR Ts Gent lomen, » 


1 for a few mo ients 


atlemen, shortly }e 


teynoon session 1! 1 


centgon which requires Mo 


accordingly, he wil! 
nana. ££ he very an! 
morrow, and I] woul! 


syne this trial wour:! 


. 
2067 
(2.20) puts) 
Vides David WN 
mudal bc Jeased if you 
Payede ie fenne* 1 C to 
pias, a tter came 
rgent. and im liate 
t be able to contami 
y that. he will be able 


the earliest he would 


on Monday mornina. 


cordingly, it 1S my intention to have the 
into the box and to ¢s|{ bain in preeisnly Lhe 
have just now done >) the situetion is and 
pe recessed until Murdo? mornin) 
there anything you wii to add? 
1: BURGESS: No, yout Hi viyers 
& COURT: tT dont 1 re rf ‘FATA YD 
oe iat 
yor Mtr 38 { 
a) { ¢ } ne wo r 
. y 
ch 
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Tit COURT: I can't even we reasonably sure 
I am yoing to be here late this afternoon. I hope so. 
MR. TOPKIS: I waS wondering if we could make 
speciric plans, your Honor. 
‘Wil; COURT: I really can't answer that. 
As long as we are on that subject, let's go off the record 
Lor a moment, 


(Discussion off the record.) 


I'sfiii COURT: Is this witiuess a crucial witness? 


MR. BREINDEL: I don't think so. 

Mk. HARDISON: He is our waAly witness, your Honor, 
Burliagton's only witness, and we are almost through with 
haa. i estimate about 15 minutes wore on direct examin- 


ALron. 


HE COURT: Then all you are concerned about is 


MR. BREINDEL: We are concerned about documents, 
your Honor, which I think it would be very difficult for 
you to rule on without a full backgrvuund of the case, that 
they are Lrying to put in through this witness. 

THE COURT: How many docunents are involved? 

MR. TOPKIS: I don't think there has been a 


i about any documents and IT <dluin't think there will be 


on Lhis witness, your Honor. 


SOUTHERM DISTRICT COURT REPORTERS US, COURTHOUSE 
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Mik. BREINDEL: If there are no more documents -- 

tik. HARDISON: There are more documents, but 
they are business records. 

MH: COURT: Off the recci’. 

(iscussion off the record.) 

‘Piva, COURT: Would you please put a stipulation 
on the record authorizing this procedure and indicating 
your uyreenent to it before we get to the documents? 

Mit. BREINDEL: To be plecise, your Honor, we 
ave authorizing your substitution tor the purpose of com- 
pleting Lhe last witness. 

vHE COURT: For all purposes with regard to this 
last witness with relation to this trial which has been on 
betore Judge Tenney for approximately the past three weeks, 
ami at is ayceed that after witness' testimony has been 
taken under direct and cross-exanination, that the next 
step in the procedure in this trial will be summation and 
charge and that the jury will be recessed, the case to 
resume on Monday at 10.30, is that correct? 

Mk. BREINDEL: With the exception that we may 
have a mution to make after the defendants complete their 
case thiough this witness. 

Mk. BURGESS: Which we will make on Monday, 


your Honoi, assuming the case resumes before Judge Tenney. 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
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COURT: Is that aytvecble? 
Certaini,, your Honor. 
‘COURT: My problew ts Exhibit BK marked for 
its illegibility 
HMARDISOW: that 1. a problem with some of 
your Honor . .onald Hardison and I 
endant Burlington Tuwitusterbes and it is my 
13 on the stand. 
COURT: if this d rn \ is received, we 


concerned 


to substitute some 
rmour Honor. 
is a case involving the allegation that 
combined and cons; iies to drive the plaintiff 
business. Speci! 1 lly, the means the 
; effectuated by Was «tl alleged agreement 


fofendants with resp. io the credit terms 


extended to the plui.tiff, who was a former 


wn of the three der oni wmts. 
48 series of document; that [ an offering at 
elate to the decisions wade by defendant 
yith respect to that witter, the extension of 


to Textura and it i» « i” position that these 


18 


19 


8 


21 


22 


25 


1041 


mdal 2081 


(In open court; jury present.) 

THE COURT: Ladies and gentlemen, 
I am Judge Edelstein, a member of this court. 
I hope you are not too overwhelmed with surprise 
to see a new fece in this seat. (the judge here 
almost immediately before, Judge ‘'ennev, was about to 
come into this courtroom to resume this trial when he 
had to respond to a matter, and he had to respend to it 
immediately hecause of its urgency. Accordingly, he 
was not able to resume this afternoon, 

I chatted with the lawyers in this case, 
who were all very gracious in their understanding 
about the problem that was presented. They inform 
me that there is one witness left, and that after this 
witness’ testimony had been concluded that the case 
vould be postured for various motions, summations, and 
then instructions by the court to the jury. 

And so it was agreed by the court and 
counse] that I would sit in and preside today during 
the course of this trial and that after this witness’ 
testimony had heen completed that we would recess until 
Monday morning at 10::0, when it is my hope that 
Judge Tennev will be able to resume. 


If you have any questions, if this explana- 
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2093 


tomers on credit terms, 60 days, 90 days, 30 days, and 
then the customer pays for shipment of that merchandise 


after the terms expire. 


THE COURT: In extending credit do you 
have any procedures as to how to make a selection, a 
reasoned judqment or what? 


THE WITNESS: ¢ sir, we have. 


THE COURT: What's hat? 


THI) WITNESS: We must have a complete credit 


file before we can make a credit judgment, and the 


credit file, depending on the type of risk we are address- 


ing ourselves to, will have information of this nature, 
will have balance sheet information, will have bank 
information, will have agency informa on, will have 
credit information from other trade suppliers indicating 
how the customer is paying its invoices with those 


sources. 


THE COURT: Is there a separate credit file. 


for each customer? 

THE WITNESS: For every customer we have 
a separate file. 

THF COURT: And does that file purport to 
go hack to the date you started doing business with them, 


and is it continuous and kept up more or less to date? 
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THE WITNESS: Yes, your Honor. 

TH): COURT: And betore making a decision 


about granting credit, can you tell me generally how 
that is done? What steps are taken and who makes 
the decision? 

THE WITNESS: The credit men make the de- 
cision, 

THE COURT: If I ask you a question which 
is not entirely clear, please, mav I have your indulgence, 
I am not an expert, and you are, so you just don't 
hesitate to correct me. 

THE WITNESS: You are asking me on what 
basis we arrive at a credit judgment? 

THE COURT: Yes, Before you decide 
how to ship merchandise or make a sale, how is it done, 
particulacly since you tell me that most of your busi- 
ness is done on credit? 

THE WITNESS: Yes, We review the 
various sources of information that we have obtained and 
that are in our credit file, and if that information 
meets the normal tests of creditworthiness the credit 
man will approve that order or will extend that 
credit on the regular terms of sale. 


THE COURT: Then is it fair to say that 
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the sum total of your testimony in this area describinh 
the operation of the credit department and how you 

deal with your customers is that it is the regular 
course of business of Burlington to have a credit 
department, to check credit, to compile information re- 
garding credit, and it is regular for them to keep such 
records. 


THE WITNESS: Yes, sir. 


THE COURT: And you do keep such records? 


THE WITNESS: We do it in every case. 


THE COURT: Are there any further ques- 


MR. BREINDEL: Just one, your Honor. 
BY MR. BREINDEL: 
0 I believe you testified -- 
THE COURT: This is not cross examination, 
counsel, you do know the distinction. 
HR. BREINDEL: Yes. 
THI; COURT: If you have further voir dire 
make it short. 
@) Is there any policy in the credit depax=ment 
that transactions reflected in the internal memoranda must 
be reduced to writing immediately or shortl, thereafter? 


What do vou mean by transactions specifically? 
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THE COURT: I prefer to have the witness 


indicate that rather than vou, 


MR, HARDISON: I am sorry. 4 
MR. BREINDEL: We will stipulate to that 

tc save tine, your Honor, with the same objection. : 
THE COURT: Thank you very much. 
Received. 


(Defendants' Exhibit BP was received in 

evidence, ) 

MR. HARDISON: Your Honor, I would like 
to read pari of this memorandum to the jury, if I have 
vour permission. 

(Mr.Hardison read to the jury from Defend- 

ants’ Fxhibit BP in evidence.) 
BY MR. HARDISON: 

Oo lir. Garv v, there was a reference in the 
memorandum to Mr. Powrie intending to write to Mr. 
Schutz what his fabric requirements were going to be. 
Do you recall whether Mr. Powrie in fact communicated 
with the credit department on that subject? 

A No, I don't, 

Q May I show the witness Defendants’ Exhibit 
AO in evidence, 


This is a letter to Mr. Schutz from Mr. 
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Powrie dated August 15, 1966. Mr. Garvey, do you 


recall seeing this letter? 


A Yes, I do. 
O And the letter summarizes the rates at 
which Mr. Powrie cr Textura called out fabrics over the 


past quarter? 
A Correct, 
Q And the totals for four styles of fabrics 
are 43,000 yards wi th a werden of $53,930. 
Mr. Powrie says: 


"we have called out these fabrics during the 


past year at the below average quarterly rate." 

Do you know whether this letter was in re- 
sponse to the conversation that the credit department 
had with Mr. Schutz which was referred to in the previous 
exhibit? 

you may remember in .shibit PP Mr. Schutz 
said that: 

“Powrie promised to review all the informa- 
tion I have passed him verbally and would write me directly 
as to which merchandise he would like to have over what 
period of time." 

A Yes, this would be in response to that conver- 


sation, and it was written on the same day. 
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e) There is specific reference to the fabric 
Crown. Mr. Powrie states: 


"The weaving of Style 6011 has been suspended 
and if started immediately we would probably not have 
billings due on this style until December of this 
year (that's 1966) so the $53,900 for the balance of the 
year will most likely be closer to $26,000 to $35,000." 

Do vou know whether Burlington started to 


weave the fabric Crown after August 15, 1966? 


A I don't remember definitely. 

0 May I show the witness Plaintiffs’ Exhibit 
548 in evidence. Would you identify that document’ 

A This is another file memorandum prepared by 


Mr. Schutz relating to a telephone conversation with 


Mr. Powrie. 


(@) What'S the date of the document? 
A August 25, 1966. 
0 It reads -- 
MR, BURGESS: X would like to object. 


This memorandum has already been introduced, it's al- 
ready been gone over, it's in evidence, I don't 

see any reason simply ‘o sum up this case by the use of 
this witness putting document after document in front 


of him. 
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jury four exhibits which I have offered in evidence today, 
Defendants' Exhibits BB, BF -- 

THE COURT: When do you want that done? 

MR. HARDISON: Right now, if I may, just so 
have them. 

THE COURT: We don't have to pause for the jury 


+o read each and every one of these Jocuments? 


MR. HARDISON: No, not at this time. 


rug COURT: No further questions? 


4k. HARDISON: No further questions. 
MR. McCGANNEY: Your Honor, may I ask some ques~ 


tio: on behalf of defendant Schwebe! ? 


CROSS EXAMINATION 
BY Mi. MacGANNEY: 

Q In the conduct of your business in the Burlington 
credit department have you had occasion to speak to Mr. 
Jack Schwebel? 

A Yes, &L...ave@e 
Has this been in person Or on the telephone? 
Usually on the telephone. 
How many occasions within the last year have you 
spoken to Mr. Schwebel? 
MRK. BURGESS: In the last year? 


MR. MCGANNEY: Yes. 
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on mutual customers. 


MK. McGANNEY: Thank you. I have no further 


questions. 
“ua TOPKIS: Just a couple vf questions on behalf 
of the defendane Stevens, your Hone 
CROSS EXAMLNAT ION 
BY MR. TOPKIS: 

w On occasion during the years 1965 and 1966 did 
you talk with people at J. P. Stevens about one account or 
another? 

By tf did. 

Was that your regular pravtice? 

A {t was, and it continues to be. 

) bid you sometimes call somebody at Stevens and 
sometimes somebody at Stevens called you? 

aN We do that on a vegular basis. 

W In response to his Honor's question, I believe 


you said you have thousands and thousands of accounts? 


th Yes, sir. 

v Many of them in common with J. P. Stevens? 

A Correct. 

8) ls it your practice whenever 4 matter of mutual 


interest arises to consult J. P. Stuvens? 


A it 18. 


~- 
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Mix. BREINDEL: Your Honor, to make it clear - 


THE COURT: It was indicated in the room that 


seened to be so completely imperative to establish 


Mr. Cann 


the foundation, and perhaps that is what is needed. 


We have no objection to it going 


MR. BREINDEL: 


into evidence so long as Mr. Hardison advises that Mr. Cann 


received the memo sent to him or, in fact, offered the 


muio--- 


Yl. COURT: Can you make that representation? 


MR. HARDISON: I do, your Honor. To the best 


of my knowledge, that is the fact. 


wi COURT: Very well, they are received without 


objection of any kind. 


(befendants' Exhibits BK and BN were received 


in evidence.} 
CROSS EXAMI NATTON 


BY MR. BURGESS: 


Q Mr. Garvey, Mr. McGanney asked you about your 


conversations with Mr. Schwekel, and you said you have only 


talked to him over the past eight years, is that correct? 


h Yo the best of my recollection, on a regular 


basis, 1 don't think it dated much before then. 


didn't talk to him in the years 1964 


) ynenp you 


to 19660? 


COURTHOUSE 
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Possibly not. 


THR COURT: What do you wean by “possibly not"? 


You testified here that you had not spoken to him except 


last seven or eight years or inaybe nine or ten 
you say possibly not in those years. Can't you 
your best recollection? 

TH WITNESS: My best recollection is I did not 
him during that time. 


The persons you spoke to -- in response to a 


question by Mr. Topkis you said you spoke to persons from 


during the years 1965 to 1966. 

bid you ever speak with them concerning the 
account? 

I did, yes. 

You did? 

Yes. ' 

To whom? 

Knisel. 

bo you know if hecalled you or si called him? 

( don't recall. 

You don't recall. 


THE COURT: Are these names familiar to the 
fk. BURGESS: Yes, they are. 
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ye fo there are some decisions, though, that 
were left for the merchandising department to make? 
All decisions relating to producing and 
selling goods are left to the merchandise department. 
QO All those decisions relating to producing 
and selling goods? 
Correct. 
@) In that connection you nade a number of 
statements concerning the weaving of the fabric Crown. 


You wouldn't have any idea whether thie weaving of Crown 


was suspended or not, would you? 


ves, because Mr. Colton told us so. 
sales division gave us that information. 

0 That the weaving of Crown had been suspended? 

Corre*t. We got that from the sales divi- 
sion. 

Trank you. 

Now, Mr. Garvey, referring to these memoranda, 
let's take AX for identification. This is memorandum 
to vou from I!r. Donnellv which reports on the a 

orversation which Mr. Erskine had with Mr. Powrie. 
is Iirskine's report of what !'r. Powrie told him, 
then reported to Donnelly, and then reported to you. 


THI COURT: Nay I interrupt you? bid 
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for identification? 
NR, BURGESS: I meant AX in evidence, 
I am sorry, your Honor. 
@) llow, you had no knowledge as to these conver- 
sations, did you? 
A ves When I got this memorandum from Mr. 
Donnelly. 


0 weren't personally there, Mr. Gar- 


You had no knowledge whethes any of these 
statements stated that Mr. Powrie made *~ any of these 
memoranda are true or not, do you? 

A Yes, I do. I can accept the memoranda 


we use for the basis of our credit function. Te: is 


a normal procedure of our credit operation to get a 


memorandum from any of our credit people, whether it is 
New York or California. 

THE ct JRT: I think the information 
that is sought to be elicited is whether the information: 
you have: testified about is based on your o: personal 
knowledge from your own personal conversation or whether 
it is based on these records that you kept in he regu- 


lar course of business, 
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THE WITNESS: This particular memo is hased 
on the records. Some of the information was based 
personal knowledge, 

‘THIS COURT: We are only concerned at the 
moment with this particular exhibit. 

THE WITNESS: Yes. This is based on the 
memorandum, the record I had sent to me by Mr. Donnelly. 


THE COURT: So what you know about the 
’ 


matters in this memorandum you have learned because it 


is in thea memorandum but you have no personal knowledge. 
THI: WITNESS: Correct. 
HR. BURGESS: 
9) So in fact, Mr. ‘ AX you had 
no personal knowledge -- 
THE COURT: We have gone through that. 
get on, please. 
MR. BURGESS: Verv well. 
Referring to BB for identification -- 
THI: COURT: s it for identification or 
in evidence? 
NR. BURGESS: No, bR in evidence, your 
llonor. 
-- the same would be true, would it not? 


With this file memorandum? 


or 
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@) Yes. 
A\ Yes. 
0 None of the matters stated in this memorandum 


you came to know of your own personal knowledge, isn't 
that correct? 

A Correct. 

.) 7nd I think the same statement would be true 
of all the memoranda which were not offered by you, 
isn't that correct? : 

dD Correct. 

‘Hh COURT: Does that nean every memorandum 
that has been introduced here by this \itness does not 
represent any personal knowledge on your part but merely 
what you have learned from the sanonaadue Is that 
correct? 

THE WITNESS: Some of the memoranda I 
prepared, 

THT COURT: ‘ Except the memoranda which 
you prepared, the other memoranda which were prepared 
Ly others and found in the credit department, the in- 
formation contained therein is not hbased on your personal 
knowledge but what you learned From the memo? 


THL WITNESS: Yes. 


wy. COURT: Does that clarify it? 
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MR, BURGESS: Yes, it does. Thank you 
TIIZ COURT: Do you ladies and gentlemen 


d what we are talking about? 


JUROR «eNO. 2: Yes. 

SS: 

ir. Garvey, you said you met with Mr. Powrie 
Did you,ever subsequently meet with him? 

Not to my knowledae. 

So the only meeting you had with Mr. Powrie 


and all through the subsequent years that 


you never met with Mr. Powrie? 


A 


business 


an 


I also met with Mr. rewrie at his place of 
California, but I don't remember the date. 
One other time? 

Yes. 


bid you know Mr. Clark? 


Ke 
C 
un 
. 


Who was he? 

He was with our Hess-Goldsmith Livision. 
lle was president, was he not? 

Correct. 


and you wouldn't know, would you, of any 


WTHE RAN MIS intr canny ore mre 


Tentura and Glass Fabrics 


v 
it { | 
Loe 
fe : : | 
Re 4 nda Garveyv-cross 2124 
| conversations that Mr. Powrie and ‘ir. Clark might have 
a | had? 
1} 
e4 A Only if I were notified of it afterward. 
wi 
oy | ”) Only if you were notificd? 
| 
Ad 
4 ' by file memoranda, if it happened to be sum- 
, 
4 marized and put in the file memoranda, Then [ vould 
7 know about it. 
| 
4 ) } ~ ni ; , So ee sai : 
the same would * true of conversations 
* , 
10 betveen Mr. Powrie and ‘ir. Colton, isn't that correct? 
il | ‘AN Corre _£% 
| 
l2 () ir. Garvey, vou also testified at length 
13 concerning the various attenpts to obtain quarantees 
mf and various other matters, and'vou said that -- IT 
1s || believe your testimony is that except for 1965 
7 thase quarantees were never yiven, isn't that correct? 
17 || 965 
| rs) Subsequent to 1965 we did not receive a 
| 
IB | quarantee, that's correct. 
| . ’ 
9 9) And prior to 1965 you a:s!:ed and veu 
| 
20 } veren't given guarantees either? 
21 | A I don't recall having ~-- 
HI 
22 |\° ¢ y ' 
\| QO You don't recall having asked -- 
o . 
a | A I don't recall having received any other 
| 
) | . 
aA quarantee than that one, 
} 
»F | . ° . + . : 
-: 0) But You stili continued to do business with 
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the only time you are comp'tving with vour sworn duty 
and oath to discuss this case, is when you are regired 
to the jury room to begin your deliberations, 
and not one single second before that. 

I know there is a temptation to go home : 
"What have vou done today? What kept you so late?" 

"Well, we heard this, and John, Tommy, Mary, 
what do you think?" 

You must not do that because vou are 
violating your oath, and you don't want to do that. 
You vill have plenty of time to tall about this case and, 
to use a vernacular expression, vou will have all the 
time von want to kick it around, and nobody will hurry 
you to arrive at a fastec decision than you care to 
arrive at. 

I want you to follow that instruction. 

Another instruction I want to give you is, 
don't make up your mind about this case until it is 
concluded. The summation is helpful; the instruction 
of the court is crucial. Clearly, you can't deliberate 
witlouL knowing the law, because facts in the case are 
not suspended, they don't dangle from the ceiling, they 
are not in a vacuum. Facts all must be related to 


another. Otherwise we wouldn't need a judge, 
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vou would find the facts ane cone up with an answer, 
and that would be it, though I am not sure that is 
entirely undesi , and I am not being facetious. 
But under our system it is still a matter of finding 
the facts and applying the law. 

What I am saying the long way around is 
this has been a long case, as I understand, it has taken 
three to four weeks, and I den't want you to make up 
your minds until both sides have had an opvortunity 
officially to rest and send the case to you properly 
for deliberation. 

It is my hope and belief that J. dge Tenney 
will be able to resume on Mondav, and so I am asking 
you to come bac’: on Monday at 19:30. I think summa- 
tions and instructions ought to be dcne by that day. 
Should they not? Certainly you don't expect to 


take more than three-quarters of an hour apiece, do 


you? 

NR, BURGESS: On Monday, your Honor? 

wh COURT: Yes, when vou are ready to sum 
up. 

MR. BURGESS: IT would think about an hour, 
your lionor. 

THE COURT s Does anvlhodyvy object to an 
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us, your 


Honor, 


COURT: And 1 don't think the in- 


structions ought to take very mech over an hour and a 


half. Please don't hold me to that precise minute, 


because 1 am not going to held counsel to the precise 
minute. 1 hope they can stay :thin the hour, and 
f hone that the instructions will stay within an hour 
and a half. 

“9 if everythiaq moves along you ought to 
qot this se for vour deliberations some time about mid- 
afternoon, so you can tel] voeur fanilies that you 
are s0ing to deliberate the case and don't know the 
precise tine at which you will be home. Do you 
unde 

Is there anvthing else 

lave a good evenina. 

. jury left the courtroon. ) 
(ln open court; jury 
Your Honor, would you Jike 


he charae? 


lam 
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CARLYLE MICHELMAN Trustee of 
Testura, I.td., in Bankruptcy 
Proceedinas, et al. 


CHARL<©SCHVEREL PIPER GLASS 


CORPORATION, et al. 
-and- 


VERNFS F. GRAFPSTROM 


New Yor), November 11, 1974, 


Trial resumed. 


(In the robing room.) 

THE COURT: I hone I am going to he 
able to qet through. T am not supposed to be here, 
but T understand vou have some more proof to put in. 

Incidentallv, I read over the transcript 
for the last session, and I am adopting and appro*ing 
aide Idelstein's rulinos, 

T had not anticipated that he woul« take 


anv further evidence, 1 thought he was merely going 


rat's: about. it So far as the chara 
if conc) git 2 i} ) n order no va nod i t 
{ iat, f, A, in ] Vv nade, wt FP “4 1 | 
$ © Fr 
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it can wait until the conclusion of the case. 
MR. TOPKIS: We just have a few documents, 


your lIIonor. 

THE COURT: That's it. See if we can 
qet. it all in today. If not, we will trv something 
else. 


(In open court; jury present.) 


MR. TOPRKIS: Your Honor, just a counle 


of loose ends, and I think we are done. 


There has been premarked as Defendants’ 
Exhibit AS for identification four orders accented by 
J. P. Stevens on August 10, 1966, from Textura, one 
for 20,000 vards of fabric,another for 16,500 yards of 
fabric, and another for 20,090 vards of ‘fabric, and the 
fourth for 20,000 vards of fabric. 

MR. BURGESS: No objection, 

THE COURT: Received in evidence, 

(Defendants' Fxhibit AS was received in 

evidence.) 

Mr, TOPKISs: Next, there has 
Defendants’ Fxhibit BD a letter from Janetschek of J. P. 
Stevens to Mr. Powrie dated Auqust 23, 1965, 


and we offer 


that. 


to objection. 
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witness Hialcolm G. Powrie 


N 
~ 
U 

Ww 


The aifference between 417,000 and 455. 
Right. 

Yes. 

Were all these purchases made on a cash basis? 
No. 

You didn't obtain credit at that time? 

Yes. 

From whom did you obtain credit? 

Both Stevens and less." 

From page 1333: 

Looking at that claim in particular, do you 


the other defendants had anything to do with 


Clark-Schwebel's rejection of your claim on that? 


reba 


I don't know. You mean did they cause Clark- 


Schwebel to reject it? 


Yes, Sirs 


I think Clark-Schwehel retected it on their own." 


With that, your Honor, Clark-Schwebel rests. 


MR. HARDISON: We have nething further. 
THE @®MURT: Has everybody rested then? 
MR. TOPKIS: Yes. 

THE COURT: Very well. 

I will excuse the jury. 


(Jury excused.) 
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COULT : received a memorandum this morning 


tETT 
t{} 


about these charts. [I have not the charts. I have 


no idea of what they consist of well aware that 


charts ually are received as exhibits. 


to show that the figures are correct and 


that the charts do not misrepresent or do not unduly stress 


anvthing. 


charts to the defendants? 
Your Honor, we have shown the 


sununaries. an frank to confess that assuminy we are 


tomorrc 


Tit: COURT: I am suggesting we sui up today. 
will charge the jury, if possible, today. 


MR. BURGESS: In that event we would use the 


summaries. 


THE -COURT : they are a.ready in evidence? 


w we still \ 9 check the summaries 


NMR. PURGESS N I want to c¢ your attention 


fact that when I began eliciting certain information 


reqard from tir. Powrie your Honor sugqaested we 
» 


with that inquiry and prepare sununaries. 
prepared summaries and gave them to ¢t defendants and 


they slept on them, And when I closed 


the fact that we did have 
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3 verdict as to the counterclaim. 


| 
} 
| 
| : ’ at i \s 
' || ThE COURT: I gather that the amount has been 
| 


|| Nk. ‘TOPKIS: Yes. 


BURGESS: yes. 


Slt Ries ces rem \ : 
Ci LOU E: because T hive not gone into that, 
as to the amount or how to reach th amount or anything 


10 | else. The motidi 1S denied, 
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|| to make a motion to dismiss the counterclaim, a directed 
. 


| Mik. TOPKIS: Your lionor, there are two other | 
12 | 
= little detatls, uf oO mav. 
sy Pirst, your Honor, believe your Honor reserved 

| . ‘ ’ . 
MN judquent on the question of Mr. Powrie's claim here being 


15 | submitted to the jury. 


16 | THE COURT: IT am submitting it to the jury. 


a, 4 That doesn't mean thit T think one way or the other on that. 
| { would rather submit to the jury aut this tine, and [I am 
9 || reserving decisions on any motions that will be repeated 
ti 
‘ | A ° . . 
20 || Gt Ents) Eines [ assume that you are renewing the motions 
a1 that you made at the close of the plaintrrels case? 
PW ' ‘ wet . 
= HR. TORK TS; Kighet. 
23 (| - ‘ - 
23 | Tike COURT: { will reserve decision. 
| 
‘ ' 
24 HR. TOPKIS: One other thing, your Honor, and 


idgen of proof 


as to sales of industrial fabrics by tho defendants, and 
here is the way the proof goes, and I don't ? 1ink it should 
be submitted te the jury, and I can tell your Honor why in 
less than a minute. 


As to my client Stevens, the proof is that there 


were two shipments of industrial fabrics made 
Fabrics in June of 1960 on contracts made before that date, 


and yor: remember we ehallenged the plainti:., "Well, how 


much of a markup was this by reason of price fixing?” 


The plaintiffs responded, "Well, Mr. Travis of 
Burlinaton testified there were price fixing increases 
or. 3: 46S ner ecne.” 

Whe. her there were price increases or not does 
not prove how much. lr. Travis didn't join Burlington 
until June of 1960, when those goods were shipped by 


Stevens and did not qo to any price fixing meetings until 


later that summer. That being so, we have no proof 
whatsoever at to any margin of increase as to those 


Stevens" fabrics. 


And, second, the quantity ol Stevens' fabr 


is laughable. fhose two shipments covered $448 of firee 
quality merchand se and $1178 of second. So let's suppose 
there was a 3 to per cent markup on the first, that would 


was price fixing 
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ms? 
on seconds, as to whic! there is no proot, S30 or $40. 
To submit that issue tothe jury, I think, is to introduce 
the most prejudial material to them. 

THE COURT: Well, they have already heard about 
the matter of industrial price fixiny and I expect th t 
they will hear again from you on your summation about how 
picayune a claim this is It is alrcady in the case. 

MR. TOPETS: My submission, your Honor, is there 
is no proof as to it, becuuse as to Stevens there is no 
procf as to margin, and as to Burlington, the ly sales 
were in '65, two years after the pr oo xing s,-iracy 
ended, and that is not a matter of dispute. 
matter of undisputed recorded fact. And on that showing 
lt submit there is no basis for tenae®ring this material to 
the jury. Of course, I can argue about it, but that will 
take time and it will be prejudicial. 

», BURGESS: Your ftionor, may lL make one brief 
reply? 

First of all, my recollection is that the burden 
on the aefendants to show that once . ‘conspiracy has begun 
thoy, in fact, terninated it. So it seems to me that 
brinus the 1965 sales under the umbrella of the price 

mspiracy, unless they can show to the 


econd l rik t ‘4 have not 
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hospital and 


nit or deny whether these 


re correct or whether they are invoices 


in that period. 


Thirdly, | think in of any other 


, the evidence of al ~ increase where there has 


evidence acinowledaing a conspiracy to fix prices, 


as a proper measure of damages. 


THi COURT: For the time | will allow it, because 


I don't see how any prejudice can arise. Tt has been 


diseussed befere the jury. rhey have already heard the 


admissicens that there was industrial price fixing, and, 


amount to much 


certainly, you can point out that they don't 


in so far as this case is coneerned. 
an. TOPKIS: Verv woll, your Honor. 


COURT: v1 1 have to take 


recess. 
(Short recess. 


COURT : AS most reiuests 


Those requests 


to the jury. 


tS 


~ 


15 


16 


17 


18 


19 


1969 


cussion of the evidence I am not going to marshal the 


evidence in this case. 


the following requests of the plaintiffs were 


not used: 

Page 14, which is inapp .calble as to price 
fixing. 

Page 15, the charge as to the relations between 
the conspirators. 

nm paye 23, the cha-ce as to the defendants' 
busiress association, I decline to charge. 

I decline to charge page 24, the Dommerick con- 
spiracv. 

rage 28, the request there regarding the price 
fixing conspiracy. 

On page 39, the loans to Textura I have not 
covered because ny oninion Mr. Powrie can't recover. 

With respect to the damage issue, the amount 

by which the award is to be discounted may be done by the 


Court should you wish to furnish me the factors agreeable 


to counsel. 


that for me? 


larifyv 


10 


11 


12 


16 


17 


18 
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I understand. 


THE COURT: I will tell them if they find damages 


which have to be discounted, whatever figure counsel can 


agree on, that they should multiply the figure they have 


reached 


by that figure. Otherwise, I can do it. 


The following requests of the defendants were 


not used: 


13-A, the last sentence. 


21, I have let the issve go to the jury, always 


reserving the right in view of the outstanding motions 


to dism 


context 


what is 


used wi 


was it 


iss the claim. 

I dia@n't use 21 because it wasn't clear in the 
of this case that reference to audited statements, 
proper, as distinguished from audited statements. 

On counterclaims, the the request to charge was 
th some additions from the defendants' rodaucsts. 


The damages issue was, I understand, stipulated, 


not? 


i. TOPE 53.2 Yes 


THE COURT: The piritive damadce issue was not 


concluded because it was my understanding that the defend- 


ants were dropping the claim. 


Hn, TOPKIS: No, your Honor, we are not, [I'm 
if there has been sor understanding. 
SOUTHE FN OFS HICcT yA HES wre RS s aTHOusE 
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can get going with the jury. 

THE COURT: Right. 

(Short recess.) 

THE COURT: I am going to eliminate all these 
various so-called separate conspiracies. As I understand 

, 
and as we have been talking the last few weeks, it was a 
conspiracy to put Textura out of business by withdrawing 
credit and by supplying fabric of lesser quality. 

MR. BURGESS: Your nies: speaking to that 
point briefly, while that is true, 1 think that plaintiffs 
can recover if they show there was a conspiracy to take 
any action with the natural and probable effect of driving 
plaintiffs out of business. 

THE COURT: The conspiracy is to drive them out 
of business sisi hes means are these various things. T am 
willing to list some of the means, but I am not going to 
list this whole pile of separate conspiracies. I just 
have to look back to the pretrial order, and on the basis 
of the pretrial order I should toss the plaintiffs' case 
out. 

Looking at this, monopolies is out, discrimin- 
ation is out, and I suppose conceivably you might say that 
they conspired to restrain trade. But, certainly, the 


pretrial order does not go into this great detail as to all 
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naid by the buildina for which 
curtains." 

But Mr. Powrie ’ an) You 
will remember that his comn: was alway cis . capitalized 
it didn't have anv nonev. Bankers |! A 


about them. fhe: don nd vou monev 


Can prove ycu don't ne +¢. 


So he couldn't go to a bank horrow money. 
He got his monev from the defendant::. ‘ath defondant 
regularly vermitted him to take a very, ong tine 
to pav the bills. They didn't insist on vayment on 
time. Thev gave him more and move and rore and 

Without those extraordinary texsrvs, those 
extraordinary grants of time in which to pav, which 
each defendant aqave him, Mr. Powrie could n°-ver rove 
operated. 

And who is mv witness on that subject? 

One I will be callina to yvour attention ver often, 
Mr. Powrie,. 

As you have noticed all durinethe trial Mr. 
veutsch and his friends have been sitting here talking 
down everything that has been said. At the end of 
each day they ao upstairs and tyne it un and the next 


day we have it. 9 as a result of their efforts we 
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ij get cualit' 


tevens? 


nolic 
I 


So Clark-Schwebel's 
Their whole 
r. Powrie 


+ho whole essence of this 


OVW. 


doing something together, but 


somebody was 


said that they were unique. What does 


Alone. That ip whet Clark-Senv 


s explanation 


T4 
ye Gs 


of his own 


Clark-Schwehbei was shipping poor merchandise. 


jdea as to trat. T will leave that to my good 


Mr. MeGanney, eal. a word about their 
wantn to botncr. 3ut this case ten*t 2 case 
whether the merchandise is good or bad; “het was the 
issue that "as up befere arbitration, and vou remember that 


was settle. 
There is onother thing. Mr. Powrie 2lways 


er if he wanted to leave Clark- 


had it within his po 
other two defendants, OF to United 


Schwebel and go to the 
+ else and ask them to wea’ more 


Merchants, Or some)’ 
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half of the 


they dropped down to 


idant:; had nothur 


Surely, dere! 
And these 


kiiled 


ana zhat is the 


would it be appro} 


to take our Luncheon 


HARDISON: Briefly. 


COURT: think we Letter 


TOPKI 


about another 2% minutes. Would that be all 


This has been a four-week trial. 


We will adjourn until 2 ec 


(Luncheon recess.) 
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industrial calss fabrics, not. decovative. 

In fact, that's what staxted this whole 
lawsuit. "ty. Powrie saw in the fect that these cor- 
nanies had fixed industrial »rices an opportunity to 
get xicns But thar hadn't fixed the prices of the 
decorative fabrics that vere all he boucht, and that's 
why you will rot have submitted to vou the cuestion 
of aecorative price-fixing, because there was nonce. 

Let me sav that !Ir. Powrie did buv a tiny, 
tiny bit of industrial fabrics from these commanis. 
Let me tel vou about it. First, in June of 136% he 
houdht S448 worth of industrial fabrics from J. 
Stevens; S443 vorth. 

In 1965 he bought $1543 worth of industrial 
fabrics from DRurlincton. 

There is testimony in the recor’ that the 
yrice-fixing conspiracy mavby produced increases, nrice 
increases, of 3 to 2 ver cent. So let's sunnose that 
as a result of the irdustrial price-fixine conspiracy 
‘Mr. Powrie was overcharged 3 to 5 ner cent. Yell, 
that means that Stevens overcharged him + to 5 ner 


cent of $443. That is at most $21, comething iike 
’ 


that. 


Tf vou cat here for four we ar S23. 4 


AT RETFORTERS V.S.C RTHOUTE 
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suspect that vou have been wasting your time. But 
if you want to bring in a verdict for $21, God Rless 


vou, we won't mind. 


We feel terrible about that industrial price- 


! fixing. It's long ago been confessed and wiped off 
the books. The companies have been punished to their 
| 
| shame. I certainly hope we haven't been wasting your 


time for all these weeks for that. 
So, too, of Burlington's 1543. five per 


cent of this is what, $60? Is that what we are talking 


about. 


Let's come to monev, Do you remember 


the monev mv client and the other two comnanies lost, 


We are asking for that money in this liti- 
gation and we are as):ing for not onlv aqainst Textura, 
which is a bankrupt company, but a to aqainst Mr. 


Powrie and Mr. Grafstrom, 


Whv are we doing that? We are doing it 


defraud us? 
The judge will tell you that is the 
ess ‘ice of a fraud that the frauder, the frauding person, 


deliberately, knowingly mal:ina a false statement, albeit a 


Stevens $17,000, Burlington $16,000, Clark-Schwebel $38,0007 
on the theory that thev defrauded us, How did they 
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material or significant false statement, t' 


relied on bv the nerson to whom it is made, 


he suffered from having relied on it. 


nw 


Let's see. ‘nat are th false statements 


we are talking about here? First 
, 


statement of June that we saw sc 
case. 19 filled with misrenresentati 
had that !? > distri} ship valued at 
which was worth zer Wnere did Texter 
From Powrie. What did Powrie nav for 
'Yhat's it on the books at? $209,909, 
he rv.bber montn of Ju 

1966. IT call it a rubber month because it kind 
slid into Julv, and then pulled- into June's sales 
figures the sales that actually tool: place in Jul: 

I asked Mr. Powrie, you will remember 
No, I think it was !!r. MeGanney who said to him, "Of the 
$122,000 in sales reflected on the June statement,more 
than 40 per cent vere in fact July oices, is that 


not correct? 


wac in there, 


So this was a rubber month. Ana those 


figures were shown to Stevens and relied on by Stevens. 
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Nere is Mr. Grafstrom deserili: 
haprened, Ne is talking about the Julv 28th reetina 
with J. P, Stevens and he is asked: 

"Were anv financial staterents or Nrojections 
or anv financial material discussed at this July 73th 
meeting wit 

To the vest of my recollection, r. 
Powrie had with him the actual staterente- 
the audited statements for the first three ronths of 
1966 and the in-house statements cither throuch June 
or Julv, I can't remember, of 1966, And 
had wit h him the. nrojection for LOGE . 

wes Were these the projections that were 
drafted by lr. Friedman? 

I believe so, ves, 


And were these discussed 


"i Yes. Thev were discussed with 
Mr. Knisel by Mr. Powrie,. And then ?ir. itnisel 
expressed satisfaction with them Vecause the actuals 
very closely ratched the projections." 
So there is the false statement as to 
sales heing made on ‘'r. Fnisel. Ne exnrerses satisfac- 


tion about then, Ne relies on them to this extent. 


SOUTHERN DIST i CT COURT REPORTERS, U.S. COURTRYOUSE 
FOLEY *LUARE NOW YOUOF N ¢ co vaerar 


tigation. 
promised t hat $70,000, repressor 
th Me knew veryv well tha 
interested 
could nav i? 
very well that 
s on that? 
GCrafstron: 
eh What else was said at that meet. 
the settlement meeting. 


Well there was a lot chitchat ack 
, 


anc forth. Don't ash me what all the chitchat 


4 


a meeting like that there is lots of thinas said tha 


but the end result was that ve aqreed to those term 


and we agreed to those terms, and we agreed, I t!} 


we couldn't meet then. We had to 
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So Re 1anpens? 
supplies going Grafstrom and Ppowric 
knowina that that information will |: transmitted 
he other credit men and 
on it, and 
i think. D' whlt 


to a close, 


am thro 


Graistrom whether that was known 


Nordheim when vou madethis aoreement 5 “Ov wouldn't 


able to perform it? 


what's the hasis: for vour state- 
ment that vou knew these terms couldn't boa mot? Had 


you had a discussion with ltr. Powrie about that? 


then was this discussion? 
*t about before the mectina." 
thev can't 
they qo inco the meeting, they lie, 


they can ne,Stevens and Purlinoton subsecuently 
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advance them credit on the basis of that reorc- 
sentation, and Stevens is out $17,909 and Murlinctin 
is out $16,000. 

And that's it. If we hadn't: been conned, 
if we hadn't been tricked, we wouldn't be out that 
$17,000, and the people who conned us and tricked us 
are tir. Towrie a: wes idexick, it they 
made staterents that knew wer se in order to 
keen the qoods cominc. Those are not rr’ words, thev 
are Mr. Grafstrom's. 

am just about done. 
see on the cvestionnaire, I belicve, that his: 
give to vou a cuestion, "What false stateronts wor? made 
by Textura, Powric or Grafst:com?" I think vou 
would be warranted in finding the false statements vere 


in the June, 1966 books and in the promise to pav 


Clark-Schwebel whieh vas transmitted to all defend- 


ants. 

I ask vow on that basis to find that mv client 
suffered damandes in the stirulated amount of $17,2%0-odd, 
and the other counsel will inform vou of their 


claims. 


What it cones down to, ladies and qentlemen, on 


the main part of the caue, this conspiracy, is this: You 
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| 
9 | +17 : £ ree}- } r 
Pan will remember four weeks ago when we becan steed 
} 
| 
: Sere 
3 before vou and said there are all these chaxges eing 
} 
4 || made all these claims being made, As to that we 
| 
5 fi] Sav, aS to cach and averv one of them we sav, “Prove 
| 
| 
a ea 
| 
: ave You haven't seen anv proof. There is no 
{| | 
8 proof in this record, T have cuoted th- record to VOu, 
9 Over and over and over again. When vou search it, 
i! 
10 when vou search vour memories of the testiron:, 
iy when vou look at the documents, vou will se tiere 
y 
i} 
12 | is no pvroof, This man, this cormmanv, if not 
13 | a victin. Thev lost, Tnat can hannen to an of 
14 | us, but the idea that these defendants conirec, »rlotted, | 
| 
15 || schened, to bring about is, I resrnectfully sueqent to 
| 
oH 
16 || vou, sheer nonsense, 
I 
7 4 I want to thank you verv nuev for vour 
| 
18 || attention and assure vou that we are as alad as you 
i 
19 || are that it is coming to an end, 
j ' 
I 
20 | MR. MC CANDY: Mr. Foreman, ladies 
21 || and gentlemen of the jury: 
| | 
| | 
22 | I am not aoing to repeat what re Tapiiis 
23 


has said but T do want to sav a few things snecificall: | 
2A } about mv client, Clari:-Selyvebel, 


23 |i When we started this four weeks ado tr ‘teld 


SOUTHERN DIST CT COURT RFPORT FPS 4 6.787 THONUSE 


ey , 


1084 


vou that = was aoina to brine Mr. 

Nordheim into court here to explain the situatior 

of the developments with Textura. That became unnecesc- 
sary because the nlaintiffs did 


“* 


brought ‘ir. Sehwebel anc Mr. Nordheim and 
storv of their relationshins with Textura fron 


own lins, so it wasn't necessarv for me to 


in our case. 


I would just like to remind 
of a few of tie thi 72 have learned 
Trowrie. 
would just like to reveat 
not a aiant corporation 57° 


It is a small conpany, 


heard that Ir. Nordheim reallv did evervt':: 
decorative cdenartment, desianed th2 
fabric, he wv the one salesran. 
serious problems that might develorn he wou! 
in I'r. Sehvebel,. 2% ftir. Nordheim reali 
one-man derartnent. 

time, in 1960-] 
renresentative of St lr. Wilson, whose deposition 


was read,said that Clarhk-fcivebel wasn't even factor 


the dacorative in , tiy ; restified 


IRT CFRPONTE 


11 


12 
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to the same effect. So we weren't a bid compeny at 


all, we were one of "Ir, Powrie's thrae sumpliers, but 

as far. as the national market was conerrnee wa 

weren't a Liq factor at all. | 
Mnotner evidence of this is te “fact | 

that Clark-Sciwebel didn't have anv credit lanartrent. 

then an account got into trouble -- rost of their accounts 


didn't cet into trouble, ‘ir. Nordheim Said they vere 
Ae-l accounts == but tvhen an account like Textura yot 
into trouble it was Mr. Nordheim and Mr. Schivvebe) 
had to act as the credit denartnent and thev had to he 
the calls and find out how Textura sas loine with its 
other suppliers. 

VYextura was one of Clark-Schwebel's customers, 
It wasn’t its hiqaest customer but it vasn't its. rnallest 
customer either. I think we heard how Clart:-Scliwebel 
did certain favors for Textura, hoy they qavo t} 
a $5000 credit so that Textura could mroduce its fn- 
gineer's Guide, and how lr. Nordheim vent with Mr, 
Powrie to Pittsbureh and helped llr. Powrie «et 52 j00 


grant from Lttsburdqh Plate Glass so that ¢thieov could 


oroduce the quide. 


sentatives of Clarli-felrrebel writine tn c 
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mending Textura. 
Another one of these favors that was done 


the ervtent was not to enforce Clar!:-Schvebel's con- 


tractual ridqhts. In fact, Hr. Powvrie savs he had 
extended credit terms. All that meant was Clark- 
Schivebel didn't pursue it. When he didn't nav in 30 


davs thev didn't sav we are not qoing to siip you anv 
qoods, they let him go alona for a while ir. the hopes 


he covld turn the business around and he wo 


c 
=, 
i 
o 


to pay within the terms. And also that > would 


start calling out the qoods when thev 


w 
* 


produce. 

There are letters in the record which 
I will read briefl, a waraqraph from j3:01101t [ which 
is a letter to !lr. Powrie from Mr. Nordheir: 

"You indicated that vou felt vou would be 
able to nav" -- this is June 4, 1965 -- "You indicated 
that vou felt vou would be able to nav vour pills 
within 9C davs. Hay I suggest that you send us each 
month one checel keeping your account within a 60-dav 
neriod, Then as soon as vou are able to nelp us 
we would anvreciate if you would brina vour account up- 


to-date." 
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6éw, there are no letters 4% evidence o: 


WOW, 


Mr. Powrie replyi, j; to that, sayinc, "Here, Pay, what do 


you mean by this letter? It doesn't make any sense. 
l have an agreement to pay my bill ir 

There is no such letter in the file. There i 
no sch letter in evidence here. Anu the same thing 
applies with respect to calling out of goods 

r. Powrie recognized after some cuestioning 
there vas no agreement to call these goods cut wituin a 
year, some. ing like that. There are constant - stters 
that we have introduced, “Dear Mr. Pewrie,” “Year inal, 
let's get those goods out.” No response. 

We wrote such < letter in Avugus: 1°65. By 
August, 1966 those gocds were still sitting in the ware- 
house. They had not been called ou.. Ana sc we were 
doing him this favor. And what was harpenir;s .<1]1 this 
time? Ne was taking advautage. 

In 1965 his accounts pavable grew from $20,000C 
to $65,000 in a year. He was not calling out the goods. 
And so what happens all this time? Ve con't have a 
personal guarentee, never having demanded once, nor had we 


charged interest on the account. 
At rhe end of December, 1965, finally Clark- 


Schwebel writes: 
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hae 


rs int 


they are 


not done 


affect on placing orders with 
st stacement I 


contrary Powrie 


he did to his other 


qecting unusually favoral 


Clark=5 
end 0 


paying inter 


ao through 1965 
reduces the 


4 
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‘ 5 + 
Wor : t 
roblem with hi) ' An th 
which Mr. P sal f a 
DOG Hy in » 
nothing in his contract whic 


e 1 j t Nis | 
thouaht he was enti‘ to ¢ 
, th > the ¢ 
é LO 
aT that lu been 4 2 4 
time and for the yarn that li 


asserting its legai rights. 


it 

| 
|! saving it was coins t t ] @y 
its lawyer. 
! 
THI JURT: I will give 
| 
| mor ° 

"Au iG 
\} , = 
} 
|) to say one thing, just about the 
\ 
i} fopkis suayested I rmicht meation 


| 
| 
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fabric and whether the tie fabric was pr sver in 

the first place, whether it was properly finishe«, whether 


it was proverly installed, manufactured, anc 1 susgest that 


this 3 if Lie lace that thet issue Snvwus. dec3.ded, 


that there is a clause, an arbitration clause in tie contract 


S 


and Mc. Powrie was well aware of he arbitzacion clauses. 


introduced, Tay 13, 1964, signed b Malcolm Powrin2, he 


himself drafted such an arbitration clause tt has to do 
with the Mo-Vac process: 
ua © In the event of any disrutc hetweecn 
“s-Yac and re es to the enterpratatici or sorfermance 


of this agreement, citner party mav demand that the 


~2 


) 


dispute be submitted to arbitration." 


That is Mr. Powrie's writing. If there is a 


tt 
Ke 
io 
am 
ry 
ie) 
i) 
oO 
fe) 
it) 
J 


problem about the quality of the goeas i 
submitted to arbi.rationa long ago. This vas Chank= 
Schwebel's decision, to submit it to the ar»itrators, and 
there is not one shred of evidence thet anyore else 
participates in this Jecision nor in any subsequent deci- 
sions that were taken by Cli:7°:-Schwebel. 

Aaain, I thank you for your attention and trust 


thet after deliberating you will come back with a defend- 


ants' verdic 
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MR. HARDISON: THA DreSssuUTe 25 or ma te be 
bricf. I will try tc summarize br ly Textura’s claims 


think there are thre yx four Qims that 
Texture advances here which they sav prove that Burlington 
participate tn a coreniracy to drive Textiri out of 
business. 
First t is the matter of t ar * ipation 
| 
, 
| in causing Textura to Et ts*® arbitrat. is te Wit 
Clark-Schwebel. 


I think the interesting point |! i 29 
| 
| plaintiffs claim that while tae arbitration oret ne WAS 
! 
pending Burlirgton was assisting Clark-Sen. bel in trying 


to force Textura to settle the matter by hetding wu» ship- 


ments of the fabric Cvown, and yet the evicerce 15 uncon- 

| 

} tradicted here -- yor "ay remember plaintiffs showed you 
a chart, Plaintiffs" “xhibait 929, which is re 24 "Tart 


that I prepared, but to which they stipulated as ing 


accurate «- and it was, and they relied or thas as showing 
that shipments were delayed by Burlington, in! thay ask 
you to infer from that that Burlington was 22rticivating 


with Clark-Schwenel in trying to coerce a settlemen:. 


And yet this very sare chart will show yer tho’ during the 


period of time, March, when tae dispute ketycen Clark- 
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Schwert 


dispute was settled, urlinaton snipned 


fabric to Textu 


a than during any 


other 


ars 


aetcai ly, 


Bi] 


Burlington try 
settle 1ts Clark-Schwebel 
shipments put 


settled and 


ding up shipments c 


Il pelieve the plaintif?t 


4 


now, because they say, "We 


1 
PS 


7 
4 


j BOUs sic then 


LTactS, WoO. 


Clark-Schwebs 


on July 29 


ase, 
August and Sept there were zero Crown 
to Textura. 


submit that there unusual 
about zero 


a fabric in any given 


chart, on 


as | 


tabulated the 
ts oO: Puportant 


namely, 
cucle 


you look at that you will see i} 


ir the year 
1965 alone } J 


4, 5 months when there were 


are 
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ms7 
not at all unusual wita respect to 


neriod of time when no clain 


Crown shipped. and in June 

of Crown shinned to Textura. 
ugcest to you that 

zero shioments of Crown in Auyust 


c 


of : 


Textura's caliing out any fabrics ir chose “cnths. 


Mr. Powrie himself made a very big point with ye ‘at carr 


Auaqust and Sentember he didn't have any money ie made 


avery big point of the fact that rune ric 


sash reserves in Auqustand Septembe: 
money to buy fabrics with. 
IT also suagest to you that there 15 very strong 
implication in the record that in those 
lidn't need any fabrics because what wits 
in August and September and October, their inventories of 
fabrics were large and they were increasin: 
their own | 
ments show that their inventories of fabr 
the end of August it went to $175,808, and at the ena 
September the fabric inventory hed inc eq another 


approx imate 
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rvceyv 1 vom, sow 74 


red thousanc 
n October, because 


October 


nakes a point \ i i t to my 
elient relating > matter of ourz juest ersonal 
juarantees 
Powri2 during his direct examination 
impressiv 
request for personal guarantee he 


Burlinaton we 


some unlawful 
part of Burlington. But the record 


admitted nimse! 


Burlington's credit department was constant 
nersonal guarantee in connection with the payment of 
unt 
> Following tac 
terrific losses at the end of 1964. Buc immediately in 


1966, the evidence shows, you may remember, the memorandum 


that . Garvey identified and read from, on January 5, 
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ns9 FA 
1966, the Burlington credit departnent immediately c2neow 
the reauest for a personal guarantee. They followed up 


on that in iaxrch of 1966 and again in April et a macting 
in New York Cit-vy between Mr. Schutz éna 


‘ 


that meeting, by the wav, Mr. Powrie agreze with Mr. Schutz 


that he would cive his personal guarantee for the «car 
1966. That was based in pat on <ch« act erat: kt ; just 
like 1964, had been another loss here. 

Textura had a loss of 30,990, as you have heard 
several times, at the end of i965. But ther Mx. Powri 
went back to the vest Coast and he iater refused ¢ ‘ive 
the gquarantes:, aithouch he has promised Mr. shi 16 woul 
renew it. And you may wmember that chat Lac to the 


memorandum that Mr. Schutz wrote on June 8, 1966, ‘:here he 
stated that he had only known Mr. Powrie fo: about a year, 
that he always thought him to be a ran of his word. and 
he was frankly quite surprised that Mr. Pow? ie wor 
renege on the agreement to give the personai guarantee. 
But that still didn't mean that Burlington «as gqoina to 
eliminate credit in 19€6, and, in fact, we did no eliminate 
eredit in 1966. 

Mr. Powrie has specifically recoynized that. 
He said that he did receive credit from Burlington through- 


out 1966. 
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was no abr 


aquarantee matter 


arbitration 


won't be ablo open 


nportant to no: 


Schutz said. 


rk-Schwebel arbitration 


ation, Burlington w not going to 
re would 


an open 
not give himc ait: j mean that we would 
{ 


It merely 


meant assuming uld not 


CT COURT REPORTERS 
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have an unlimited line of c1 
past. There was going to 


fashion. 


himself 
concerned 


man, and |} xnew j WOU atfe ‘extura's ercedit standing. 


credit man to v w the matter of 
the amount of $92, ' with some 
extending 
to you, even tf & Se} oe not 
that statement, it was fully consistent with the best intrr- 
est of the Burlington credit department be concerned 
with the arbitration te it was of 
Burlington credi? 
before increasing Burlington's credit exvo 


by the way, at that roint stood at about 


Finally, I want to make a bricf reference to the 
matter of the so-callec complaints from exti: ; customers 


“that the plaintif 
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saic he r 
3s, including 


Textura history 


action « 
basis such conplaints, which he t, by the ways 
reallv minor matters and mo in the raw a gripe, 
conplaint. 


1ints, ky t} way, related »rincipally 


to the fac ; Textura purchased its fabr- in the greiac 


state, s, they were not finisred, and they were 
finished by tura out on the West Coast, a% you nave 
heara, and, a: noarently, some of Burlington's ether customers 
didn't purchase on that basis and felt that this somehow 


gave ‘Textura some advantage in the market. 


But “i Volicre testified all he 
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to explain to tl 


Textura, and thak wa 


agreement retween urii 
to take any actic i L 
when there was no 
the defendants i 


department took 


of that nature received 


complaint, if 


is in the area of th 


1966. As indicated 


that we eliminated that 


to be saying is that ie 


and then in 19656 the itu 


for his personal quaran 


pay his bills pronmptiy 


‘terms that Mr. Powri 
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ay Burl ton did ness with 
Ll there to cy 
} i ort ie. Co: 2 l i enat Mrs 


panv. $o >) ou tner2 be any 
igton and a of + tex »fendan 

nst Textura basc on Ose mnonlaint 
sion of those c i “s a ‘ 

act, r. Vollers sai that 2 never 

nts LEn Gi credit ix ent 9 

actions tnat tne rem ae of Lt 

»t heave beer na f « , 1 ) Di il! 
by Mr. Vollers. 

ry to sum up hers tura’ real 

Ss as far as Burlin 1 S < cernen, 
lLleaed restrict r cred.t in 

a moment ago, there if no ce-ntention 
credit. What Mr. Powrie seems 


had very f 


rlington cr 


tee and also tried to gez him to 
, within 60 days, and the previous 
scem to be relyins 2, datiny ba 
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apparently in 


depart: 


our 


treatment 


devartment, because 


from the 
hy 


that +} redi department, which 
whether uvocds were to be delivered 
that there 


Fabrics' te 


licted by the cold recor 
2fore you last Thursday through 


before Sentember, 


SOUTHERN C CT COURT REPORTERS. US. COURTHOUSE 


F UART NEWYORK NOY TO 7-488 


Ou 


D 


18 


19 


S 


1101 


} ‘ nba 
. i 4 ~<« ) . 
| j 
remalinea on ;i3assS kasis after the Septa: eo MG@SCI si.) 


because they vere not able to wor! out any j:ind of eredit 


arrangement ds One reason basically, Mr. Povrie at that | 


Lime was 1} { ive 1S persona ry Ind ’ 
he also was not willing to put up a cash denosit insurc 


completion of the contracts, which were con-.itions that 


Mr. Colton of the Buriington sales devnartmec: racuivred. 
12 record also shows we went inte this «with 
| 
Mr. Garvey, who referred t» the Burlington eidceer czheets, 


i] which, it has been stipulated, reflected the terns and 


the conditi of payment and the amounts of tiire ‘tapsince 
hetween th nvoic ind the payment, and th ae or shee | 
clearly indicated that Glass Fabriecr remainea on x cash 


i basis during the first quarter of 1959. Tnen in about 


mid-1959, after Glass Fabrics had supplied =: salance shee 


and financial statement at the end of the yrar, regular | 
| 
terms were extended. And those reqular terms fe net 
I 
i 30 days. 
| 
You remember that Mr. Garvey traced th ayments 
|| } 
| chrough 1959 and much of 1960, and he shovwe.l he ronstrat-: | 
| | 
| 1 . . » at 
i! ed that Textura was paying its bills. 
i} 
1} 
Glass Fabrics was the name of the company at that 
\| 
time. Glass Fabrics was paying its bills roughly within | 
390 days: 
| 
| | 
| 
H 
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true th 
slosed up < sic y and the balances 


owed to Burlington began to increase 


pavments were 
from 60 to 
purlington 
persona} 
of tnose 
payments 
What happened? 
sheets, Detenac 
indicate that 
refused to give a personal guarantee, 
department put him on a cash basis. 
we eliminated credit; that merely meant 
lollars worth of goods on a new 
to send us a thousand dollars. 


COURT: I am going to have tc ask 


T am almost through. 
My point is, he was placed on a cash besis in 


1964. In 1965 after those hig losses in 1964 we asked 


for his personal guarantee, and he qave it *-o us We 
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tried to renew the guaran’ ‘nh 196 aud refuse-. 
had first a ed to give it to ws, and later on he refus¢ 


But refusal we continued to grant hir 


including Crowr end Satin Roucls 


credit 


You heard Mr. Garvey testify tha~ new 


for Satin Poucle anc Crown were entercd into in vomnber 
of 966, ust a fow days before the assignment fer tre 
enefit of ¢creditors. And, sn fact, t t siqn- 
ment was made and her exira clese: its ¢ rs, irliingt 
had an inventory of 82,000 yards of Cabric t.o77" ecitic- 
i 
| ally for Textura's account, includiny 9000 «ards « Crow 
1} 
and almost 5090 rards of Satin Boucle, i 


just didn't 


out. 
Thank you very much. 
MR. BURGESS: 


Your Honor, I wo 


have a short recess? 


(Short recess.) 


SOUTHERN O'ST! 
FOLEY’ 
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asa 


(Recess.) 

{Discussion off the record in the robing room.) 

(In open court. Jury present.) 

MR. BURGESS: Ladies and Gentlemen of the Jury: 
w has come the time for the plaintiffs to sum up their 
ise. We have heard at great length from dciendants in 
1is action, some two hours and t en minutes' worth, and 
hope I am not going to keep you quite as long, but I 
3k your patience. It has been a long trial. We have tried 
> present things as succinctly as we could. They went a 
ittle faster than we thought, and we are going to get out 
arly , hopefully. 

I want, befoce I get into our claim,basicuily to 
1st dispose of this matter that Mr. Topkis brought up at 
xe end of his summation, which is the counterclaim inter- 
x9sed by the defendants in th’s case. 

I believe I told you when we opened this case that 
1is counterclaim was, we felc, a frivolous matter that 
as interposed simply as a basis for vilifying Mr. Powrie 
nd for attacking his character. 

I want to mention three points. Mr. Topkis 
pparently relied on two things that Mr. Powrie, he said, 
isrepresented to the duisndants. He said that he made 


isrepresentations in the June 30, 1966 statement; and he 
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said that those misrepresentations were that the statement 
had kept the books open longer than they should have; that 
it included the Mo-Vac process which was subsequently found 
to be worthless; and that it included a job, the*Del Webb 
ivb, which Mr. Powrie subsequently found out was not a sale 
in that month. 

His Honor will charge you ledies and gentlemen of 
the jury that in order for the defendants to recover on 
their counterclaim they are going to have to show that they 
relied on these statements. There is ebsolutely no evidence 
that any one of the defendants relied on the statements. 

In fact, Mr. Knisel suggested just the contrary. He 
Suggested that he didn't rely on the statements of Mr. 
Powrie. So that's out. 

Mr. Garvey suggested the same thing in his 
testimony, which was the mly witness that Burlington 
produced, 

The second thing is that Mr. Topkis said-- let's 
take the matter of the Del Wexcb job. Mr. Topkis said 
he was going to produce someone who y-uld give the lie to 
Mr. Powrie on the Del Webb job. tou heard Mr. Powrie say 
that on the day that Mr. Danielson -- who was the guy who 
subsequently told him in August that the Del Webb job was 


no yood, that he was not going to -- Del Welt: wasn't going 
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accept the contract that Mr. Powrie thought he had back in 
July -- you heard Mr. Powrie say that on the day which 
Danielson said -- he called him and told him the deal is 
off -- Mr. Powrie was in San Francisco. 

You didn't see Mr. Danielson called, did you? 
The person that Mr. Topkis said he was going to call he never 
produced. 

So that I think on all the facts, ladies and 
gentlemen, on this counterclaim there is no counterclaim in 
this case. There was no reliance by any of the defendants, 


and they have testified to that. There was no intent to 


: | 
deceive cn the part of Mr. Powrie. This matter was footnoted 


in the statements so any of the defendants, the sophisticated 
credit men, would have been given reasonable grounds to 
pursue the matter further, but the fact of the matter is 

they didn't. 

The second fact I want to call your attention to 
is all of them had outstanding balances of a greater deg zee 
on that date than they did subsequently. There is no proof 
in their subsequent extensions of credit they relied on 
anything Mr. Powrie stated. 

As far as Mr. Grafstrom, he said he didn't 
participate in or authorize their preparation, so he is 


completely out of this case. 
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They have also said, ladies and gentlemen, that 
Clark-Schwebel wouldn't have settled this matter, they 
would have pursued the matter to arbitration, if Mr. Powrie 
had told them that he couldn't perform the Clark-Schwebel 
settlement. 

You and I very well know, we heard Mr. Grafstrom 
testify, that they were notified that it would be extremely 
difficult for Textura to perform this settlement. 

Besides that, ladies and gentlemen, they had 
Textura on a cash basis. They didn't suffer any damages, 
and I am sure his Honor will instruct you on this matter, 
but I can't help saying that you can't find damages on what 
might have happened if Clark-Schwebel had pursued the 
matter to arbitration. 

So that takes care of these counterclaims. They 
simply aren't in this case. There is no basis for finding 
that Mr. Powrie or Mr. Grafstrom made any misrepresentations 
to the defendants on which they relied. 

I want to make a couple of other points just at the 
beginning here to just clear up a couple of things that Mr. 
Topkis said. 

The plaintiff in this case, one of them, is Mr. 
Powrie, that's true. The other one is Textura, a bankrupt 


corporation which is suing to recover for the estate of the 
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bankrupt, for its creditors and its tockheclders, one of whem! 
was Mr. Powrie, and the other of whor was Mr. Grafstrom. 
But these are the plaintiffs, a bankrupt corvoration 
and Mr. Powric. 


Second of all, what we 2a: 


conspiracy, something that took place in secret. So al] 
this chapter and verse that Mr. Topeis citeld to you about 
how Mr. Powrie didn't now that the defenda: 4 were 
participating in this decis 1, and he dicn't have any 
information of this, and he didn't have anv information of 
| 
that, well, he wouldn't have. It was a consniracy. They 
é ; 
didn't calt him in and say, "Look, we are conepiring to put 
you out of business." That isn't the way they operate. 
The third thing is Mr Toptis seems to suqgest that 
| 
in order for us to prove a conspiracy we have to prove that | 
| 
. ! 
all of a sudden on a certain day at hith neon they all shut 
‘ : | 
down the credit, they al] shut down the fabric, everythii.g 


and Textura dies. 


is stoppe:’, 


Well, bia corporations don't act that wav; they 


just don':. Not only 4 these defendant: in this case 


sat, 


had heen secuted for a price fixing con I 


takina form 


way, for 


hbehavin i Lin) 


the enc: ¢° 


what 


price: CEPT 
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to take action like this. They know the conseauences of 


that action. 


Now, ladies and gentlemen of the jury, as 1 outline 
’ 


the evidence here for you I want you te realize that the 
remarks of Mr. Topkis and myself are not evidence in this 
case. The evidence is what. you have heard on the witness 
Stand from the people here. 


The question is: who are you going to believe? 


Are you going te believe the defendants, the price fixers, 


Or are you going to believe Mr. Powriec, a man who invested 


his life and his time into a company? And are ‘ou gcing to 


believe neople who say they engaged in routine credit 


exchanges of information but who we are goina to show you 


were suggesting all alone to each other to take action,and 


who took action on the. basis of cach others' st:qgestions? 


Everything I say to you this afternoon, with that 


precaution that it is not evidence, is either based on 


record evidence, on documents, some of which I will mention 


to you, any of which I won't because I've got to answer two 


hours of summation here with what 1 hope 18 going to be a 


let Jess to get us out of here in a reasonable time, or it 


OViteoner because our @eese is based on infere) ce 


wjyna to be inferences that 1 suggest you can mare from the 
My 
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conspiracy case 


o 


We don't have a written agreement. 


aqreement that these gquvs were qoinda 


business we wouldn't have »been her: 


Now, the princinal nart of our 


Mrincinal nart for which we claim su>bstanti 


is that relating to the consyriracy among 


Purlington and Clark-Schvehel, ins 


Stevens, 


Clark-Schwebel, which the natural problem a 


this conspiracy was.to drive plaintiffs out 


This was a consniracy that rest 


petition amonq these three corporations to 


of Textura and tir. Powrie. In 


4 


are showing you is that instead of compcetin 


proper and leaal under our svstem of govern 


defendants got together and cooperated. 


tacit understanding. They followed each 


in matters pertaining to Textura. As I 


consniracy wasn't new to then. 


Let me dispose of another issue 


the witnesses we produced were hostile 


you iknow what a hostile witness is. 


wor!:s for the side that vou are t 


the truth out of, rhese aren't f 
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nd effect of 
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these are aquvs we are tryina to qet the truth out of, 


‘tr. Topkis asked these people on cross 


examination: "Did you intend to drive the plaintiffs 


out of business? And thev answered to aman, as if 


by rote and rehearsal: “We didn't intend to drive 
plaintiffs out of business, we didn't want to drive plain- 
tiffs business, we lost money hecause they went 

husiness and it wasn't in our interest to drive 
them out of business." 

I want you first of all to realize that whe- 
ther these individual men had bad feelinos or qood feelinas 
toward ‘Textura is not reallv a consideration 

ecause the defendants here are cornorations 
act the wav cornorations act. Thev don't act 
and I, We get an idea, we get out of bed, 
we go do somethinda. These policies take tine to 
Gevelop. One person gets some information here, the 
other nerson gets some information here. Tt: t6.:a 
cornorate act. Thev all get together, slowly sone- 
thing congeals; a direction, a policy tal:es shane. 
how this conspiracy took place -=- could have 
taken place, happened. 


If the natural effect of the actions that 


these men took put Textura out of business thev are as 
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liable as 1f they sat 


want him out of husiness., 


Because, ladies and 


to have credit terms on which to « 


got to have fabric on which to operate, 


defendants got together and tightens 
terms, restricted credit.terms, that had 


existed which were longer, if they qot toc 


lown t!ic abric bv however 
ever means thev did it, iff the 


understanding, following each other 


would the defendant 
to put Textura out of business? 
a auestion fir. Topkis raised and T believe 
son raised it. It is an interes 
recuLtres some attention. 
hecause we showedmnght here 


textile busines 


comnanies to market fiber 
product in an 


ancien 
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Is Cevosition was read == and ‘tr, > 
length to it -- that there was a 
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woanseCornindg sold the € 
eavern,. t! f lea Fe wes, wave ft 
Old. T to i 3 rs co 
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fabric to manufacturers who sold th 
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'@ are talking about the level of di 
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wy IE. mr came int 
PER net roduct, i old at 
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skipned the decorator, and he sold it direct 
office buildings. 


iow, I k is an office buildinga,a 


mo wants to put fabric in an entire office building, 


an architect or an engineer, is he anindg to go down to 
Woolworth's and buy draneries? 

No, he wants to buv it from a quy who can 
furnish it ton to bottom, tiie whole building, 
Mr. Powrie's lLusiness was the first to do 

But what did that mean? It meant that 

-inned the two or three hands who tool: the nvrofit 
We skinned over these quvs, anc 

they vere sore, thev were sore. There was an outcrv 
right away. There was an outcry from Owens-Corning, 
there was an outcry from other neopnle. There was an 
outcry from his competitors. Thev complained to the 
mills. 

By the wav, this is what Mr. Vollers said. 


This is not an idea ftir. Powrie dreamed un My. 
Vollers testified, and i'r. Hardison dwelled on this a 
while. Ne testified Mr. Powrie could undercut the 
true converter customers of Burlinaton. The truce 


converters who sold to the jobber, who then sold to the 


decorator. 
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This hit thea 
in the pocketbook, 


of this it was difficult for everviady to make 


iave 


difficult for the defendant mills’ 


hence de f 


the en 
How abor 
first called him to 


~ 7 
severa] 


complaints, 


it 


the 


veen 


THt8 


Vollers 


defendants 


Saving 


fant mills, 


this 


to 


My, 


Stand 


trving 


to 


2261 


where thev 


] 1ved, 


also testified because 


a profits: 


all alonada, 


It was 


customers, and 


malic a nrofit 


Vollers? 


he said he received onlv 


brush them off, a minor 


matter. Rut we checked back i; \is denosition, | 
we read and we found out he said the complaints wer 
sO nunerous if he stored then in his nead he would 
have room for nothina else, That's how numerous they 
were, 

And who was complainina? The peanut 
gallery? lio. QOual-Fab was complainina, 


Of Burlinaton's that 


million a vear with. 


who was a 200 


or 


dollar a vear 


the interrogqatory an 


evidence, that their 


per year. 


So somebe 
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worry as long as Textura was out here. Dut when 
Textura began to exnand into the Fast Coast, when it 
beaan to spread its offices out in 1964 and 1965, that 
is when, as vou recall, Mr. Powrie testified -- that 


is when the comnlaints really beaan to hit the fan, so 


to snea! 


But what happened then? At that time he 
met with Mr. Colton in New Yor): Citv. And what did 
ifr. Colton sav to Mr. Powrie? fe said, “If IF had to 
do it over again I would never sell to vou. If I could 


find a wav to qet rid of you as a customer I would." 
Why? LGecause Mual-laiv, hortel and Ren 
Rose vere complaining, and this coincided with the time 
Mr, Yowrie moved his office, when extura beqan exnandina 
its offices to New York. So this is when, ladies 
and gentlemen, these defendants really hegan to feel 
the nain of these complaints, when Textura beqan to go 
national and really nut the bun under Oual-Prab and 
the rest of these people. 
What cid Colton do -- rather, what did 
Vollers do when he received all tnese comniaints? 
Ne snoke to lIir. Colton saying Mr. Colton had told ‘ir. 


Powrie, "If I had to do it all over aqain I would 


never do business with vou. If I could find a wav not 
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to do business with you I'd do it because of the com- 
Dlaints of Oual-Fab and Thortel." 

Mr. Vollers took it un with Mr. Colton, 
and Ir, Colton said to Vollers, "Do somethine about 
Textura." 

The meaning is crvstal clear: When vou 
have an onportunitv see if we can aet rid of then. 

TI urge you not to believe Mr. Vollers' 
denial thev didn't tale action aqainrt fTextura, that he 
just simrlyv nacified these people. 

His testimony from the stand was false as 
to the nurber of con plaints he reesived, He said he 
received several when in fact he received 80 many he 
couldn't heen them in his head. 

When I asled him under cross exarination, 

I asked hin, he was the quy who shut off Textura's 
weavine according to Tir. Powrie -=- vou heard Itr. Powrie 
testifv to that, and vou saw the defendants’ documents, 
and documents which clearly established that there was 
a point when the weavine of Crown was stonped, \nd 
if vou remember this, there is one of defendants! 

own docurents which says, I believe, "We will start 
weaving Crown again," somethina like that. "We are 


starting to weave Crown aqain. 


SOUTHERN DISTF T COURT REPORTERS U.S. COURTHOIIS 


10 


ll 


13 


14 


5 


16 


17 


18 


Just as 


their 


Auqust 


previous 


of course, w! 


month 


montis. 


im eFfrfcct o 


lid ston 


the 


ne vas False 


suagqested he 
I urdqe ‘rou 
Lhelieve that 


didn't 


in 


stated 


ronth 


Le Ssnoy 


not 


11270 
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hid they stand to lose anvthine? Vould 
rou nav $17,000, which I quess was oved to Purlinaton 
be Textura vhen all the dust settled, vould vou na 
917,000 to save a $3 million account? Vou bea vou 
would. 

Besides, ladies and gentlemen, ther had an 
ace ur their sleeves. Mev coulin't ave lose the 
saleor renrasented b: extra muy GAS. Pipes? rel 
a butJt-in replacement, Softflex | rics. i , 
the ¢ nization that Erskine, who vas th thes a t 
for Burlington, Cumbiner, Y Is ‘i othe ry of 
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ball 


readv to take over the weaves, and vou know ve well, 


and it is in the record ar’ it's been testified to, that 


each of the defendants in this case sold Textura's former 
Styles to this new company, Softflex Fabrics, so thev 
didn't stand reallv to lose that much. 

In terms of their account, in terms of the 
Textura account, in terms of an outlet for their fabrics, 
in fact thev thev had a better deal, they had an outlet 
for their fabrics ready to take over the 
was going to distribute it the wav they wanted it, 
wno + headache, vou'’know, who didn't aripe, 
didn unset the boat. 

Thev had another reason. We are still 
talking about rotive, whv thev put this comnanyv out of 
business. They had another reason. ne defendants 
wove bad qoods, and they knew it. 

You have heard Mr. Erskine's memoranda whic 

introduced. "The quality is terrible," he savs in his 
memoranda. Mr. Nordheim admitted t 

that the mualitv was terrible. ‘Ir. Potwrie -- vou 
sav Mr. Powrie tear a niece of Clarl-fchwebel fabric 
that was finished by them and woven bv them in two. 

This was bad fabri and they knew it was jihad fabric. 


But Textura, and Vir. Powrie, had the quts 
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to comnlain about this fabric, and to stand un for its 
rights, and not to eat the fabric, like the Jefendants 


wanted them to. ‘A like the vrovisions or. the 


} 


hack of their contracts, that fine nrint, which TF 


held un to vou, that ‘ine int said if vou de 


anything vith these Fabrics, if vou breathe on these 
fabrics, vou touch them in any way, even a latent de- 
fect vou can't recover for. 

Powrie stood un on his hind 
said, "I'm not aning to eat these fabrics." 
willina to live with the 5 per cent workine loss, 
not a 59 ner cent, as Mr. Alonzo said was vorking out 
with Crown in 1966, He wasn't willina to swallow 
this. Ne wasn't willing to swallow the bad quality 
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r\ HAT 2S 15 There was nobody else. 
You heard Mr. Powrie testify that in 1965 and 
ther ere no other sources for this type of fiber 
irkete ry hin. 
rthermore, ladies and gentlemen, you will 
1 that ur. Powrie also testified that in connection 
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facilities for their 


would market these 


or the engineer of a company 


enaineer specify those fabrics 


that he would have that fabric com- 
a year, 2 year and a half in advace. 
trying to get across to you, gentlemen, 


that thc were stiles of fabric which lIir. Powrie 

clopea t defendants, which he then had sun- | 
lieu teste down in his laboratory in Arizona, which 

put in j wiple book, which he advertised and invested 

and got up that information in the Engineers Guide, which 

ffered in evidence. I think it was the very first 
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13 between the defendants and T'extura with respect to these 
extenaed terms. That 1s not to say that once ina 
While Textura didn't pay a hill sooner to save interest, 
16 2 a 
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withdrawn 


pursuant to aqreement. And when they were 
he simply could not operate. 
I would like to mention one more thing. 
Mr. Topkis said that these terms caused the defendants to 


testimony, I believe 


incur expenses. And you heard the 
it was Mr. Friedman, who testified that this was reflected 
in the price they che aed Textura for the goods. So that 
these costs were reflected, the costs of holding these 
goods and warehousino them, as far as the record in this 
case is concerned, was reflected in the price they charged 
Textura. 

Now, what do we have? We have a motive for 


the conspiracy established; we have a showing that Textura 
t 


absolutely defendend upon these three companies for 


was 
fabric and for extended credit terms. 

Now, the conspiracy. low did the conspiracy 
qet started? It started with Jack Schwebel. That is 
where it got started. Mr. Clark, who had been previously 
one of the biy officers in Clark-Schwebel, died in late 
es Tae Subsequent to his death, Mr. Norane im testified, 
they insti¢xted, Sehwvebel and Nordheim, instituted a policy, 
secret policy to tighten up on extension of credit and to 


refuse to give quality adjustments to their customers. 


Peginning at about that ime tine Textura began 


aet Textura to take its goods, to terminate these credit 
arrangements, to terminate these holding until called 
arrangements, and to terminate the period in which they paid 
their hills. But principally it was the quality. 

These quality problems built up. Textura, Mr. Powrie, 
did not back down. And what. happened? 

Clark-Schwebel was adamant in refusing to co- 
operate or compromise in the matte. of quality. Tt 
dragged its feet in replying to Textura's claims, even 
after conclusive proof. You heard the testimony. You 
remember back to the first days that we put witnesses on 
in this case, that Mr. Powrie sent a letter to Mr. Nordheim 
and said, "Look, you can't blame our finisher anymore, 
because I am sending a panel of fabric that you yourself 
finished and that I put holes in. So it establishes that 

Yur favkts And he tore that fabric right here to 
it. 

What did Mr. Nordheim say? Nordheim came out 
in January Of 1966 and he looked at the fabric. He looked 
at. Civic. You heard what he said about that. He said 


it was crap, to be polite. He admitted it was no qood. 
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to have increasing problems with the quality of the qoods 
delivered by Clark-Schwebel. You heard Mr. Powrie 
testify to that. Schwebel and Nordheim began to move to 
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is Nordheim doing at this | 
Burlington, and Moskow1t«, 
tells Kelly ot 
when this quality dispute 1s in progress 
starts moving in on Textura, and 
Powrie has testi 
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vybout talking to 


rhis 
Textura. 
did Kelly 19 ( se communications 


Right away he s his boys to stop 


when they are past due 60 days. You see, right 


here, ladies and gentlenen, where 
¢s lead in the matter of 
Nordheim told then, Burlinaton listened to 


sometimes without even check- 
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January of V6 > reduce the account the: had been com- 
plaininy about. lle brought his account down to $14,000 
before : ump these other invoices on him, before 

for goods they were holding in 

never even delivered to him 

They are holding 
1 for them? 
after that? ‘his adain speaks 
to tr. Topkis' assertion. ile pays $20,009 on account to 
Clark-Schwebel and hopes to “ct « hearing on the cuality 
problem le col New York nd all they are inter- 
ested in, "GI us some quarantees.' They want 
auarantees before they sink he ship and drive him out of 
business, so they can be guaranteed of their money and let 
ypany «co under. 

Now, on June 9 Clark-Schwebel institutes an 
arbitration. We don't care who istituted this arbitra- 
tion, whether Mr. Powrie might have instituted if Clark- 

1 ‘nadn’t. The fact of the matter is that Clark- 
ration i ‘ iat time 


lefensive 


itration was 
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held in the warehouse and the varn, yarn which had not been 


made into fabric vet, to the tune of $92,000, and all 


these yarns and fabric which were in the warehouse was 


Now this 18 the point where Clark-Schwebel, 
Nordheim and Schwebel, really began a drumbeat of communica- 
tion to the cther defendants to line them up, to yet them 
on Clark-Schwebel's side to put Textura under. 

Nordheim communicates to Moskowitz of Dommerich; 
Schwebel comnunicates to Janetschek of Stevens; Knisel 
communicates with Kelly; Kelly calls Knisel, Schwebel 
Or separate defendants, but 
they are all working together, we contend, at this time. 

What does Nordheim say in some of these comnuni- 
cations? lle talks ahout sianed contracts on Mo-Vac, 
that "Powrie won't get the $350,090, but we will get tiie 
process; we will renegotiate the contract to provide just 
for royaltias. Keep this in strict confidence, because 


we don't want to reveal these dealings until later." 


‘these are the type of neoanle we are dealing with, 


ladies; and gqentlenen, people who are not open. It is as 
Simple as that. People who are covering among themselves 
to try to seize advantage aqainst Textura and do the best 
the to ke Et ecrect: "fro them. 
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events with me. Take a lool: 
called routine exchanges of credit information. 

On Julv 6th the generous I'r. ‘Iordheim 
offered Textura a settlement of this $92,099 clain 
which had been apparently reduced after that, according 
to Mr. Schwebel, to some extent. He offered then a 
credit of $7900 conditioned on the prior vayment of 
$66,090 in installments of $25,000 in August, 
in September, and $16,000 in October. 

Plaintiffs’ Exhibit 145, 

tir. Powrie told him, "“T can't male the pav- 
ments. make those nayments. Les 
impossible for Textura to mal:e those payments." Tn 
fact, on July 8th Textura submitted an answering state- 
ment in arbitration rejecting Clark-Schwebel's claim and 
makina a claim 7. its own. 

On July 29th -- get the dates: Julv 6th 
Mr. Powrie tells him, "I can't make these payments that 
you are askindgq me to make -- on Julv 29th, and on June 
9th, hefore that, they just instituted the arbitration. 
On Julv 9th Powrie says, "I can't make these terms. 
Julv 29th a meeting is set up at the ft. Peais to 
discuss settlerent. 


What are Schwebel and tlordhei 
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Schwehel doing hetween those times? Schwebel phones 


Janetschek of Stevens at a time when Janetschek 


testified there was no reason for Stevens to make a credit 


inquiry on the Textura account. Ne said, "Lae Textura 
account is in good shape. I wouldn't have any reason 
to call Jack Schwebel." And he also calls Knisel of 
Stevens, too, Janetschek's boss, And what does he 
Sav? Ne says to him, “Look ane see if 1 have anv 
old cloth." 

‘iret he tells him what he has done, he 
tells him he has billed out all his old cloth, he has 
shut off the orders, he has put them on a cash basis. 
Then he tells then, "Why don't vou lool: and see if 
you have any old cloth." The suqagestion: 
do, follov our lead and bill it out. 

He savs, "We have cut then off, and T have 
been talking to mv friend Kelly over at Rurlinaton, and 
thev have cut him off, And I understand they have 
placed sone orders with vou." 

what's the suggestion, ladies and gentlemen? 
The suggestion is: you do the same or we are aoina 
to go to arbitration and bankrupt the account and vou 
will end un with nothing. 

Now, you sav say, well, if Clarl--Schwebel 
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is nmutting the pressure on there other drfendant: 
doesn't that mean that they are innocent? tI think 


judee will chargqe vou that even if Stevens and hur 


by Clar!:-Schwebel, or false statements bv Clark-Schwebel, 


or anv reason, that they are still culnable if the 


waS an agreement, a cooneration, a tacit understandi 


a follovina each other's lead. 


sD y { ce. * 5 fa ve} »| rie fas nao f& 
calls? Sure, sr. MNeGanne has li te that t 
iiadn'’t hav 2 reddit denartmoent so vie it 1 
okay for Se’webel to call. What iS Tanetseliel's 
understanding? lia said Schvebel vrasn't a credit 
he was a salesman. He wasn't a person that Janetschek 


would contact for credit information, he had never 


before called on the “ext 
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a account. In fact, 


fanetschek considerc.l Selwebel so far removed fron 


~ » 


credit matters that he said, and Tt am cuoting, that 


vould never take it upon hinself to contact !!r. S 
for credit information on an account. And Janets 
knew that Sehvebel was a former emnlovee of Steven 
What did Stevens do? Cet the nictnre 
this is on Julv 6th, Tulvy 3th Schwebel ests on 
nione, Julv 6th YPowrie tells Nordheim, "T « 
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6 
t amount. And I batted it around with ltr. 
sel but I think the sense was if I owed vou $20,000 
out put a credit limit of *%?0,€°9 on my account JI 
ter come up wit h some money hefore I qet some 
oie 
He also requested a personal guarantee. 
Then Knisel turned around and called 
webel and saic, "This is what T am goine to do. 
m holding tne line with him. 
So lir. Powrie gets this letter from Knisel, 


ch, incidentally, says, “You hetter come to lew York 


discuss this because it is too imnortant to talk to vou 


r the phone." In other words, come in and report 


Now, at this time what's lhurlington doine? 
there being calls made to furlinaton? Yes, there 
‘ And were these routine? I suagest they 
not. 

Mr. Nordheim testified that subseauent to 


2 that arbitration was commenced Nordheim called 


lv more freqvently on the account Why did he call] 
more frequently? I asked him thi Do you know 
t he said? Hie said, “When you are in trouble what 


you do, vou nrotect yourself." 
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This isn't a routine call, ladies and 


gentlemen. These were nto routine exchanaes of credit 


information. That. statement alone is clear evidence 
that Nordheim's purpose in making these calls was to 
get his buddies, his co-conspirators, the co-defendant 


Burlinaton, to take action against Textura's account. 
’ 


Py protecting himself he meant he could get 
help from his friends. = 

What did Burlinqton do in resronse to this? 
And consider these coincidences, ladies and gentlemen, | 

| 

On April 25th, going hack a minute, Powrie comes to 
New York and he meets with Schutz and Schutz savs to 
him, "We want a personal guarantee as a condition of 
continuing to do business," 

On April 27th he meets with Schvebel and 
Nordheim, and Schwebel and Nordheim sav, "Vie want a 
personal qaurantee from y "and they call Grafstrom 
and thev say, “You better get uS a personal guarantee 
or we are not going to do business with Textura anyv 
more," 

Is this a coincidence? No, it isn't, ladies 
and gentlemen, it's par-llel action, These people had 
been in touch with each other all along and thev 


knew the sensitive point at which to strike 
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ing resolution of this quality dispute, 
t a new stvle, Crown he Cesnerately 


memoranda from the defendant's own files 


Gdesperatelv needed it. You saw the 


from ltr. Erskine: desverate]) 


Crown. 


Pour days after this arbitration is institut 
by Clarhk-Sehwebel lrshine calls him and Sarvs, “Your 
contract For Crown is cancelled," 


Mr, Powrin, and 


little bit subt 


are turnin’ the 


22nd of June 


Vollers himself calls 

he is a little bit confuse, >is a 

-le about what he saves, Ne savg,. “We 
tap on aqain on Cro:n." 


ask you, ladies and aentlemen, what does 

that mean? Tf you turn the tan on aqais t Sans, you 
have st 1d the weaving. And t yroof ¢ nat: Pe, 
ladir entlemen, that they stom y 1 
feaving as in defendant's own exhibit, as 1 shoved vou 
before, as ltr. Wardison nointed out,. that Ieust and 
septermuver, zero deliveries, 

ov, let's go a little farther. Cn Tune 
39th Nordheim again calls Kelly of Burlinet« telling 
hin Vextvra is a queruleus account, constant) 

\¢ amr: ; ‘ 
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By that time Cann had alreadv civen the 
message to Powrie, Jack Cann of Burlington, saving, 
"In view of the large pending arbitration with Clarl:- 
Schwebel we can't give you credit. Give us the 


nersonal quarantees and your personal financial statemts 


of vourself and your Krai 


On July 8th, right after, aqain -- vou will 
remember that Schwebel had called Knisel on Julv 8th -- 


on July 8th Nordheim calls Kelly, the same dav that 


Knisel was talking to Janetschek about this account Nordheir 
calls Melly about the account, and he tells Kellv, "They 
can't pav these terms and we are aoing to qo to 
arbitration and it may bankrunt the account." 

Now, ladies and gentlemen, these aren’t 
routine exchanges of credit information at all. This 


was a conspiracy, a conspiracy to shut off the credit 


of Textura and to drv un its goods. After ‘ir. Powrie 
gets the letter from Mr. Knisel of Stevens telling him 
to come to lew York he goes to New Yorl:. Mr. Knisel 
takes the same position. He «<rrinues t9 hold un the 
orders, and he continues to holc +! ] on credit. 

And he tells him, “You better go over where snd settle 


with Clark-Schwebel." 
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At “le same week he meets with Schutz of 
Burlinaton, a*. Burlington Savs the same thind to 


him, "If you want to continue to have an open account 


with us, you better go over and settle with Clark- 
Schwebel." 

You know, it's a funny thing, at that same 
meeting Mr. IKnisel told Mr. Powrie, "I'll give vou 
some credit if Burlington will and 1°11 process orders 
for vou, if Ruriington will." 

Now, this is before the Clark-Schwebel arbitra- 


| 
tion. So in Powrie's head he knows that they are lined 


up aqainst him before the arbitration, 


oh, ves, oh, ves, and what does Mr. Knisel do, of 


Stevens? Ne calls Mr. Kellv, and this also wasn't 


| 
Now, there is something significant about -- | 


a routine exchange of credit infornation, In fact, 


Mr. Knisel testified it would not have been usual to 


call Mr. Kelly on an account. And what does he 
renort? Ne reports that he tells -- he has told Kelly, 
"I will process orders if you ‘vill yrocess them, TI will 
give him credit if vou will give him, up to a specific 
line. 

Mr. Knisel -- and this is very interesting, 


ladies and gentlemen -- we have introduced all these 
g 
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memoranda, and !tr. liordheimn 
vellv was a very accurate 
The onlv statement that w ver denied 
on that 
hen Mr. Kelly said that told him that I 
told Powrie, ‘I'll only process orders i hurlineaton 


alone vith vou, and T'11 only give 


Purlineton qocs 


that th 
irs xnise) 
One other thind, Schwebel didn't eve 
call Stevens until after this arbitration had been 


instituted, lle didn't tell Stevens anvthin 


this bacl: in March of wh he had alread: 


invoiced for allthe qoods, cut off 


to proeess anv now orders. Tn 

him until after Powrie had refuse 

the é at he said he coui‘ii't meet, s cShis wasn 

a routine either. It had a sneci fic ; and 
-evens on board. 


hapnened after t 


qoes 


n 


Mi = 


that 


v 


hat hannened? Clark-Schvehel wae yory maananinous 


they offered hin terns, or thev lemanded terms, rather, 


that ‘ras the rayment of $79,009 over the months of | 


Septenher, October ana Novenber, toe ordering of fabric 
| 
it } , , “+ + ‘ Ire 
1 } eh arn tine La tore , and a -er | 
oO Pe py ON 27 l a rior a i 1 0 Clie | 
; i 
) boat 2 , Ladd a 
+ 7 arn 2 ,¥ yey, 7 . } ) ? . ‘ 
‘4 ait 4 , a y 
f : \ P ind a «et LE YE Fae Rs 
ar had me down a hit $i, ince July 
G El, And ny were tney able to demand almost the same 
terms, tie sane terms which Powrie told then 1 couldn't 
pay back on Julv 6th? Shey vere able to demand 
: 
| 
these terms hecause they knew thev had the other auys 
: th : 
on their side. Thev knew thev had Purlinaton and thev 
knew they had Stevens on their side 
Why did ‘'emtura aqree to these ¢ 2rms ? 
And vou have heard tir. Powrj sestif hi 
ple 2 TM HZ. POWELE CestiFfy to this, 
And Ir, Uordheim put him on notice that. it as difficult 
for them to neet the: terns, for “Vextura to meet these 
terns. So they eG OF ROtice. L 3uft& want oO | 
| 
J } y | 
oa . 
: J 4 , 
Z °; rs , 
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throw that in, they were on notice. 
told them it was difficult. 


Why did Mr. Powrie agree? And he testified 


to this, Ne only agreed because of the nressure 


from the three sides. We couldn't stand un against 
these three giant cornorations when tkhev all put the screws 
to hin. And of course once ‘jor: im had these terms 
he had comnlete leverage over Tex We had a 
written document and he could use it to bankrunt the 
account. But as events turned out he didn't need 
to. Because what was the result of this? 
T want to add one more thinq. Not onlv 

had Clark Schwebel shut him off, nut him on a 

basis since Ilarch, completely shut down their weaves, 
but Clark-Schwebel had refused to process new orders 
from them. They went over to Stevens and said, 
"Will vou process this order?" and Stevens came out with 
some kind of an excuse, they couldn't weave it because 
it was a back-to-back line, they said. You didn't 
see them proauce anybody in court to support thac. 
Burlinaton just let the order -- too): the order at 
first andt hen just let it go by the board, never 

wove it. 


fo what vas the We are brinoing 
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vou up now to Julv of 1966, What was the result of 
this concerted action? In a few months time, from 
March of 1966 right up to the end of Julv, 1966, the 
extended terms had been shut down. 

I would like to add parenthetically that the 
fact that Stevens had subseauentlv nrocessed these new 
orders which in fact were never delivered in 1966, that 
they did this after the settlement, that they were qood 
guys in ovember and October, after Mr. Mnisel admitted 
that Mr. Powrie was already substantially in bankruptcy -- 
that doesn't help them a bit, that doesn't ritigqate the 
Situation a bit, because as of July and Auqust Tertura 
was already effectively out of business. 

What happened? Stevens had slung these 
terms down to 60 days: Pay in 60 davs or we won't 
shin. You have seen memoranda. Burlington tool 
the same position: Pay in 60 davs or we won't 
ship. 

They said pay a dollar and a half for a dol- 
lars; they said pay cash. They said, “We won't let you 
call out goods for cash, vou have to apply all your monev 
against the old invoices," 

What did he have from Clark=-Schwebel? 


Jothina. No fabric available, 
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order for Morro 
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about this 


Ladies and aentleren, in 


sxtura wa substantially out of business 


to weave for him aqain. 


© ta Y any oreers an they 
° 
aqreement, the bid aqrceenent 
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boudhit 


before, 


amount 


om Burlinaton, 
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fabric Clarhk-fehwe 


some of the 


August, 
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matter 
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2 davs and they were holdina up his qoods if he didn't. 
3 So what was the result, ladies and gentlemen? 
4 The result was that it is unconteste . that there was no 
9 | extended credit terms available to him and his cash 
6 | ; Tee = 
was restricted as a result. 
| 
7 What was the effect of this on his business? 
8 


|| This is a time when he has a million and a half in 


, contracts and a million and a half in snecs. 

10 But lool: at the results. After a profitable 
ll first six months -- and this is on the Rerman statement, 

3 | Plaintiffs’ ixhibit 47 -- mde $550,090 profit. The 

13 last four months after the defendants’ actions 'c! taken 
4 , effect he is out $40,900, he is down $40,999, 

15 | This is true with anv indicia that you want 

16 to look at. Look: at the sales. iis sales -- 

17 | 


and we concede June was a bad month; anvbod can have 


18 |} 


} a bad ! 


month; June was a bad month for him -- but look 


drop out. Look at the first nix 


at how his sales 


20 months: 150,000, 0090, 152,000, 


150,900, 


149,000, 


127,900, down to 61,000 back unm to 102,900, And 


: loo): at the last three months: 66,000, 64,000, 75,900. 


He can't make money. ile is out of business, as a 


fact. 


matter of 


~~ 
wn 


g 


Your Honor, could I be reminded of what time 
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I started, 


have made a noint. 


Thev 


nowhere. Rut the fact is 


i 
Ww 
> 
ui 


THE COURT: You started a little over an 
hour and a half aqo. 
ed Grss: I will attemnt to wran this 
“up very cauickly. 
Now, ladies and gentlemen, the defendants 


said this comnany was going 


it was going evervwhere. 


We concede it had bad years in 1965 and '64, but you 
heard ‘ir. Powrie testify this was hecause ~*f the 
exnansion. Thev knew where thev were coina. 

Just to show that, I think we would like to 


illustrate wis most important indicia here of what 


the Ccefendants started to perceive. Their accounts 


pavalble were down. In June of 1966,!!Ir. Janetschek con- 


ceded it was in good shape. Yheir accounts navable 


to the defendants -- 


MR. TOPKIS: Your Honor, this is not in 


evidence. 


THE COURT: Haven't vou seen it? 


MR. TOPKIS: No. 


THE COURT: After all our discussion? 


MR. TOPXIS: No, vour Honor, it has not 


shown to us. 


een 
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Hn. COURT s At least vou should have the 


-esy of showing it to counsel. 


MR. BURGISS: Your Wonor, I did show then = 
Hh COURT: Try going alone without it. 
not an exh 1B 
MR. BURGESS: In anv event, Ladies and 
Llemen, and £ don't think the defendants vould 
yrsly disnn ath , the fact oF ft > matrtor c 
ura’ 1 eels ate) ae ae er ae oes : nm a 
) 1 ! vane une of 10 - t ren vintit 
t iS O. ( r rie ryt a ' 
in hack, “Our aceouns. 4 tisfactorv.? 
et's take a look -- by the wav, the fact 


ommexviel cancelled after these devices effectively 


our client out of business doesn't neqate tnak. 


av and June and July, vhen they were taking actions, 
account was in qood shane. 

Rasel on Rurlinecton's own documents, from 
gh of $73,90C at the end of 1965 the account 
the balances rancinag in 


paid down bv June of 1966, 


lov thirty thousands. 


The time within which “extura paid its bills 


been reduced as well. Narch invoices vere pate 


Us, closer tn i than to i? das previounsl’ 


18 


19 


20 
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talten. In July they wore brouqht down oven farther. | 
So thev had no complaints, | 
This was an immrovement as 2ven “Ir. 
Schutz conented, that tr, Powrie was trvinad the st 


could, although he had this understanding with the 


cL 


lefendants to voluntarily reduce it, but not to ie shut 


lown to 60 davs and tn 30 davs, i>? couldn't Live wit, 

SNaes 
Tin ae tobe sages te Oi ok a i 
11? er! Y P »xtura , year Oy oO : 

ind t F-28821). in 2 nancial stater t tha at 

M Introdneed in evi lenee, tts nrofi Wry 
eee rT testified. to, © nade 29060 over ! first 
sj ronths of the v« at. 


his is true whether this famous Nel Web) 


job the defendants have harped on incessantly were } 


in 
Or out of the staterents. They made a profit for the 
first six months of the vear, They brought their inven- 
tory down. Their overall accounts payable were down, 
| 
- e } } ° ™ In € ; 
oO What do we have here? tne defencants 


were lootina at a nicture of a healthy comanyv, a 
company that they said even in Faptenber of 1966, "Tt 


’ P . ee | 
never looked so qood, it was on Lts way," "l'r. Friedman 


had male projections to shov it was on ite vav, | 
And that ® true of it sale ’ Li, Ladi 
4 » ad 
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and gentlemen. It sales were un,-.as I nave indicated 
to you, up over the first six months of the 1966 
business vear. 

Frankly, we just don't think it lies with 
defendants to sav the second six months thev didn't do 
well because the second six months thev couldn't do well 
because defendants had put them out of business. 
Defendants had shut off their fabric and shut off their 
credit. 

I want to talk briefly about the issue of 
damages now, which was discussed last by Jt Topkis, 
and I want ‘« state briefly about the industrial price- 
fixing claim that we talked about. 

There is evidence in the record from which 
you could infer that the defendants jacked up their 
prices 3 to 5 per cent on these falrics which thev sold 


to the defendants, and we urve vou to bring ina verdict 


for whatever amount -~ and we don't scorn -- foc whatever 


amount that showed. 

I want to turn vou now to the substantial 
damages that we want in this case. Firat, for Mr. 
Powrie, who, contrary to defendants’ allegations, is a 
ecable quv, a auv married for 33 years, a auy who has 


put his heart and soul in this business. I want to 
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mention briefly this matter of this guarantee, 
They say why didn't he cive a guarantee, 
He had quaranteed this comnanyv until the cows came home. 


He quaranteed the entire account to Dommerich for a 


quarter of a million bucks, He siqned performance 
bonds. He put his money, his own money’, into this 
comnany,. 


> 


Sure it was thih, sure he needed the de fend- 

ants to survive, but aon?’ you think he didn't put 
y - 

everv nickel he had ifito this company, he did, and he 
got his friends to put in whatever they wanted to put 
fy a 

There is no obligation on tr. Crafstrom to 
bail out this company when the defendants were putting 
it out of business. There was no obligation on Powrie 
to put money into this company when he felt the defend- 
ants were putting him out of business, and he didn't, 
He alwavs paid his bills. He always paid his bills. 

And the defendants have suggested he didn't 
pay his taxes, Thev sold marked-up, jacked-up-price 
goods to the government, You know, they made good 
profits from that. 

Now, the damages to Hr. Powrie, the un- 


disputee testimonv reveals he had a salarv arrangement 


SOUTHERN O'ST CYT COURT PEPORTERS US COURTHOUSE 
FOLEY AME tow en, 2 o 7 a8A0 


2 


Pt, 


15 


16 


1164 


entitling him to 5 per cent of aerors sales ner ycoar 
to a $59,000 maximun. Thi: eans if Textura had 


sales af $1 million tir. Powrie was entitled to a S5 


salarv. 
T® the court charqes vou that !ir. Powrl 


salarv is a nronver element cf danmaces, and ie sucge 


it will, vou mav award him $59,990 for each vear vou 
lieve ">xtura would have staved in business after '656 
and would have had aross sales of at least a million 
dollars. 

If vou find for anv vear after 1966 that 
Sovtura would have had gross sales less than a million 
dollars, then vou simply take 3 ner cent of whatever 
lesser amount that is and award it to ?!'r. Powrie as 

Is danades. 
Cavaats Hot far I 7, becarts se eonce 
if viant we shown that fre rice St tn 
nwt 4 YEOCOrecs re clear the efendants oat rm }.07%0Y 
that ( carned a nickel thereafter. 

So that von can award “+. Paewrie S ner cent 
of. anv arount you feet Vextura would have earned 
subseauent to 1966, with a caveat that vou skin 1967 

Hem? ahbonk Texturra? ™o catecarrtes ern, 
Meret, ‘tie Jost wrefith Yextuca aif forest a: ri rt 


aross 
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| ' 
\! , ‘ ee : 
of the consniracy while it was in business, ic 
3 | secon’, the lost profits it sufferec, it would have 
| 
. : ¢ 
sn earned «= I am sorry. The first cateaory is the lost 
ie profits, che nrofits that it lost in 1965 as the result 
6 of defendants' efforts. The second cateaory je 
a, the wrofits it would have earned after 1966, 


. As far as the period, the lost rrofits in- 
curred by Textura during the vnerind it was in operation, 


10 | there are a number of documents introduced in evi- 


i dence, and they list unfilled contracts in existence at 


9 J . mn st - : - . } b | 
12 | the time Tervtura vent out of business on Necemher 15th 


IS} Of 2OGHis The total of these unfilled contracts is 


4 | $337,167. 


| 
| 
| 
15 i Vhere was also testironyv to show that Textura | 
| 
16 | had unfilled orders of $1.5 million, and 51.999 million | 
| in snecified 3 
| ! 
] } ] “e977 f ror theo testima ofr age 
ae | Powrie that a snecified job was one in whieh * tLura 
1 ea | nad wrenared the snecification for the Ararcs in 
| 
3 ia | connection vith hieh-rise jobs which the builder or 
|} } 
” | : : 7 } . : 
ct | contractor vould the> receive bids on, 
, : - ; 
23 | But the ust weren't something out of thin | 
I 
2A Pty. TY - 4 ee P: ‘ . | 
=i I aes Yr. Powrin testified that in ever nstance | 
{| | 
25 hy me 8 . ond rhe a | 
“ that Yextura or Clas abrics wrot th; Diver; ihions | 
| | 
‘ y 1 roar ? iO 4 ’ { t t é 1 + tji- | 
| SouTHE A ‘7 URT Pr Porrers 
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“9 During the period ftom 1958 througn 
1966, when you were running Class Fabrics and then 
Textura, Can you remember anv one instance in which 

ae nublished draper specification referred to one of 
either Glass Fabrics' fabrics or Textura's fabrics that 
either Glass Fabrics or Textura did not aet the job? 

"A Ho. I can't recall any such 
instance." 

And an example of one of these specifications 
is Plaintiffs’ Exhibit 853. 

So if you find that Textura remained in 
business it would have received gross s 
million in connection with these specified jobs, as 
well asthe $337,167 that I mentioned to vou on its 
contracts. 

Now, you apply a profit figure which we de- 
rive from Plaintiffs' Exhibit 47, an audited statement, 
a statement by Textura's auditors, and it is a 6.9 per 
cent net profit fiqure. You anply that to these 
signed contracts of $337,009 and vou come un with a fiqure 
of $23,264, You apply the same net profit figure 
to the snecs of 1.099 million and vou com: up with a 


fiqure of $75,210 for a total of $9,474 out-of-notket 
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losses before any projections are made. 

So that's $100,000 right there. 

Now, I’ just want to call vour attention to 
this. Plaintiffs' Exhibit 47 we rely on is the 
best evidence of Tex.ura's condition in the first six 
months of 1966, Prepared by Mr. Berman, it shows that 
Textura had finally turned the corner, obtained sales 
of $800,000 for a six-months period and profits of $55,000. 
We think it is fair for you to assume that if it 
weren't for defendants! conspiracy these figures would 
have been at least matched by Textura during the last 
six months of its operation in 1966."e feel it is clear 
that they didn't operate in normal fashion due to the 
efforts of defendants, the successful efforts of the 
defendants. 

Finally, and I will be leaving you shortly, 
and I am sure vou are glad to hear that, I just 
want to address the matter taken up by Mr. Topkis of the 
projections. 

This is the subject of the additional lost 
profits Textura would have earned had it remained in 
business. Of course, it must be obvious to you 
that there is no way that anyone, be he a businessman, 


architect, scientist, or anvthing, could vredict exactly 
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profits or losses that Textura would hav arne ad it 
stave? in business. That is by its nature a matter 
which onlv can be estimated, Althouqh the judae will] 


charae vou as to the law on this matter vou s ould know 


that vou can male an estimate of lost profits hared on 


reasonable assumption, so that in the end vou ma 
find damages based on lost profit 39 lon 1s vou Find 
there is sufficient evidence in the record for vou to 
rai  @.yast 2 reasonable tinat Pai aq 
cans to plaintiffs 4 lefondants, 

[Od OW previousl';, 
nossible vay for vou to deternine En @ract nro Lon 


‘axtura's damages subsequent to ] 
In answer to defendants’ arqunent, 

howevir, that damaqes can't be hased on speculation and 

assumntion, we sav, and we feel we have proved, that 

there is a reasonable basis in thr record for you to 


determine damaqes, If the law were otherwise, if the 


law were as defendants contend, every antitrust conspirator, | 


the defendants who drove a comnanv out of business, thev 
would just be immune. They coull sav, “here is 


way the jury can estimate damages, so we are free." 


P the Cunram Seehate “Vane ae ad = 
i But the Supreme Court has stated, for 
tunately for us, contrar’. The defendant hos ronq- 
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ful conduct has 


of damages, Gf *!.2 


tifé,..is 


with the sare 


otherwise pnossibly be. 


~ 


exactness 


rencered 


.2@ precise 


and 


aLfficult 
damadqes 
not entitled to commlain 


precision 


Pee A 


the ascertainnent 


suffered by the plain- 


s | , 
thev be measured 


can't 


thev might 


In this connection I urae vou ladies and 
gentlenen to bear in mind the oh:ious trend of plain- 
tiffs’ business at the time it was driven out of com- 
petition bv defendants. This er 1 ais best illustrate 
starting with 1962. In 1962 Glass Yabric ’ INNroxXi 
mate] 100,990 in sales and a nrofit of $49,600. 

In 1963, Class Fabrics had sales of anvroxi- 
mately $1.1 million and a nrofit of 559,009, 


In 1964, 
on 


exnenses 


Le ana a 


There is 


fied at len.jth they anticipated, thev knew thev were qoina 


to lose monev, the 


national, 


Thus in 


you will 


severe 


wanted 


the 


a tremendous national 


no question that 


expansion 


lir. 


"64 


to, 


rocall 


anticipated 


Povrie 


the 


qross 


Textura embarked 


involvina tremendous 


loss as a result. 


conceded and testi- 


v are going to ao 


sales, 


$1.964 million, 


and suffered a loss, which they knew it was qoina to 


lose, of $114,000. 


En 2965, 
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testinonv, this 4s Textura's vear 


of consolidation. 
During this year it increased its sales to an unparallel2d 


$1,413 million, and at the same time reduced its loss 


to only $32,000. 


Thus, as 1966 hegan Textura stood poised 


on a springhoard of success. It had expanded at 
great cost in 1964, It expanded at arcat cost in 


1964 and in 1965, due in large part to the measures of 
Mr. Friedman, whose deposition we read, it had reduced 
costs and it was ready to turn the corner and go into 
this bright new future that ir. Tonkis makes some light 
of, a future of increasing sales and wrofits, anc this 


pronhecy was borne out by the first six months of 


1966, where Textura had unprecedented sales of $890,000 


for the first six months and wnrofits in of 


excess 


$55,000. 
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Again, in the first six months of 1966 Textura \ 
had unprecedented sales for the six months of $800,900, 
and profits in excess of $55,000. Again, although the 


Court wi’? charge you with the law, you are entitled to 


award 'uxtura damages even if you find they never carned 
a penny. The Court of Appeals -- 

MR. TOPKIS: LOGr, i 'Onor., == 

TH: COURT: I suggest vov let me charge ‘the 
TULyY . 


MR. BURGESS: I want to get right back now to the | 


question of estimating the lost profits that Textura would 
have earned had it remained in business. As has been 
previously demonstrated, there is no way that this can be 
done with exactness or precision -- plaintiffs did the 

best possible thing, they hired a distinguished professor 

of economics from the University of Southern California with 
whom they had no previous contact. This professor in 
large part was selected because he acts as a business 
consultant and engages in the practice of forecasting sales 
for many customers. As most of you know, virtually every ~ 
large company has sales forecasts covering periods of time 
in the future so that it will be able to budget its expenses 


and plan for the future. 


Accordineit, Professor !riner was told to make a 
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projection a: what Tox -3's sales weuld 
it remained in business from the period 1°67 through 
Plaintiffs did not control the repor Professor B 


rirst testified he had to find a proxy, he jad to fin 


L977. 


rune?! 


da 


subs.‘ tute market. He asked, "How am I going to project 


these sales?" These are necessary. These are 


fantasies, as Mr. Topxis suggested. He sidered 


in the construction industry, but he rc ,ected those b 
the data was insufficient. 
The defendants introduced data with respec 
drapery and upholstery fabrics. But Professor Brun 
S sub-category; he didn't 


r 


Because, as you heard, Textura had noth 
househo]d draperies. Textura was 


contracting draperies for hiah-rise of fice 


about somebody buyin 


1y draperies in office buildings. Si Pies: 7 
with 7 catecor’ 


code 


no* 


proxies 


ecause 


=. to 


er did: 


rune) 


which is; the nceares oe « } isiness Wr. 


Powrie was in. nm Bruner determined that this 


proxy 


what shar 


was 


1173 


to 1976. Ne determine tnat iring 

the period from 1962 to 1966 Textura nad obtained about 
7 per cent of this proxy of market in California and he then 
made the rcasonable assumption that because cr its nation 
wide expansion it would take Textura somewhere from three 
to five years to achieve a 7 per cert share of the nations! 
market. 

Dr. Bruner then simply made= mathematical com- 
putetions showirg what Textura's sales would have been from 
1967 through 1976 based on those reasonable assumptions. 


These forecasts are set forth in Table 4-A in connection 


sor Pruner's report, P- i:.tiffs Mshipit 871-1. 


hs shown by Table 4-A Pr 2Sssor 8r: foreca: 


sales Deginning in 1967 of $3,69C,090 to 19% 5 @£ 


You must bear in min tnat Professor 


ts are solely of 


st also 


did not. introduce any expert testimony 


dict that Professor Pruner. 

Por estirated profits, plaintiff relics 
expert testimony of Preressor Mosich, an acco unFEIiNG 
professor, author of accounting books, and former chairman 


of the accountina department of the University southern 
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1 ms4 #2 
2 Professor Mosich's eredentials are such that hie 


"s office 


3 has been employed by the United States Attorncy 
4 in Los Angeles as an expert witness. Professor Mosich 

5 testified and prepared a report based on Dr. Bruner's repore 

6 \ showinu the profits that Textura would have earnec for 

7 each year from 1967 to 1976 had it achieved the sales fore- | 


cast by Pr. Bruner. 


As Professor Mosich has testified, and as 


10 reflected by the figures in his report, he was very con~ 


in forecasting operating expenses. Based on 


servative 


Professor Mosich's most conservative forecasts as revealed 


13 | by Table 3 of his report, which is Plaintiffs! Exhibit 672, 


his projections 


Textura under the most conservative of 


5 | would have earned $709u in 1967, $364,000 in 1968, $711,990 


in 1969, $1,150,060 in 1970, and so on. 


As 


an expert witness to contradict the testimony or report of 


Professor Mosich. 


projections, 


You are not bound to accept these 


2) ladies and gentlemen. You may make your on estimates 


in complete cisregard of 


22 part in reliance on experts or 


them. 


with Dr. Bruner, defendants did not produce 


2A In making determinations as to what Textura's 


profits would have been had it remained in business after 
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1967, vou may also be guided hy the sales projections 
prepared by Allen Friedman, the general manager of Textura 
in 1965. These projeciions are in evidence as Plaintiffs’ 
Exhibit 48 and they were prepared by Mr. Friedman at a time 
when there was no idea of litigation. So they are not 
subject to the sam ittack that Mr. Topkis makes on these 
Gistincuished professors. There was no idea ot -itigation 
in his mind at the time, and according to Mr. Friedman's 
latest projections, if Textura as of 1966 had sales of 
$100,000 a month, or $1,200,000 on an annual basis, it 
would carn $5,740 per month, or approximately $79,000 a 
year. 

Accordina to Mr. Friedman's projections, if 
Textura had sales of $150,000 a month, or $1,800,000 a year, 
it would have earned approximately $37,600 per month, or on 
an annual basis approximately $450,000 per year. 

Aqain, in estimating the profits Textura would 
have made had it remained in business after 1966, you can 
disregard the expert's testimony and projections, as well 


as those of Mr. Fricdman, and using your own experience 


and judgment make a determination hased on Plaintiffs' 
Exhibit 47, which shows that for the first six months of 


1966 Textura had sales of $800,000 and profits of £55,000. 


As previously noted, there is evidence from which 
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you can find that if defendants 
drive plaintiffs out of business, Textura would hove 
‘subled these figures in 1966 and would have earned 
on $1,600,000 worth o: sales. 
,ased on the foregoing you cé 
your opinion, from 1966 on Textura woul 
and upwards. 
In conclusion, 
time. le feel taat 
make reasonal 
dependence o 
routine credit exchan? 
was taken by the defendants to shut off Textura's 


to shut off its supply of fabric, to coerce it to 


with Clark-Schwebel, and we have shown you tnet, 
\ 


put thein out of business beginning in August and september 
of 1966, and that there is a reasonable basis for which 
you ladies and gentlemen can make an award of damages. 
So we urge you to consider that matter and return a verdict 
for the plaintiffs in this case. 

Thank you very much for your atvention and your 


patience. 
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MR. TOPK Under five minutes. TI will make 


M4 
169) 


it three. 

Ladies and gentlemen, just a couple of comments. 
I heard my friend say that the first six mo nths of 1966 
were a record for Textura. But I also heard him say that 
by June and July Textura was substantially out of business. 
Why? There was no cutback on credit; there were no 
payments to Clark-Schwebel; no refusal of delivery. But 
according to him, they were substantially out of business. 
I will take his word for it. 


And Stevens and Burlington thought they were in 


fine shape, didn't know what was going on until July, when 
Textura was substantially out of business. So be it. 

My friend suggests that Textura would have had 
gross sales of $1,095,000 and $335,090 in actual contracts. 
He didn't tell you over how many years those jobs would he 
accomplished, but all of a sudden he had $100,000 in profits 
I never saw a man make $100,090 so fast. 

Just one final thing. Over and over again I 
heard Mr. Burgess talk about our having fixed prices on 
industrial fabrics, and for that reason we are apparently 
to be damned unto eternity. He said we were locked 
together as price fixers, we were fellow price fixers, and 


and other choice words. 
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That is a great way not to discuss the issues. There is 
no doubt about these three defendants being losers once. 


It had nothing to do with Textura, nothing to do with 


Mal Powrie. But these opportunists saw in our guilt in 


another area an opportunity to get rich. That industrial 
price fixing has nothing to do with this case and the 
suggestion that somehow or another the tar from that ought 
to be used to tar us here I think is outrageous. 

Thank you very much. 

THE COURT: I don't see any purpose in charging 
the jury now at this late hour, so we will adjourn now to 
10 o'clock tomorrow morning. 

(Jury excused.) 

(In the robing room.) 

MR. TOPKIS: Your Honor, I want to request this 

of your lionor in the arrangement of the special verdict. 
It seems to me prejudicial to put in Question 1 the matter 
of incstrial price fixing. It would seem to me that it 
would be more appropriate to have that question follow the 
so-called conspiracy. 

THE COURT: I will change the order. 

MR. TOPKIS: I appreciate that. 

THE COURT: I thought myself looking at it it was 


out of place. 
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CORPOR/ TION, et 


JUrOr las 3S 2B -AAt 
with an aiternate. assume thoec, 
MR. TOPKIS: i opectiun. 


MR. BURGESS: 


(Alternate 


as Juror #1) 


THE: COURT 
to undertake your Final func: 
to decide the fact is:ues th 
first, I want to express my 


your faith’1 devotion to v 
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assure that a just result 

of the differences between thr 
“or it is basic 

justice that 


made fairly, honestly ind con 


As jurors, want 


weiaht of the evidence, 
the witnesses, 


in the evidence, and you dre 


ces cre to be warranted by t:} 


Function at 
instrucr you as to the law, 1 Le 33. 3 aaity to accept 
these instructions as : aw i tc pniv them to the 
facts, as you fi the facts to be. 
you are not to sing'® out ere instruction 
alone as stating the law, hut must consider the instructii 
Neither are you to le concerned with the 


of any rule o° law .- cive 


you may have as to what che lay oug’: t co 


would be a vioiatior of your sworn duty to base a verdict 


upon any other view the law than stated here, 7ust as 


woulg be a violatio! 
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a 


to base a verdict upon anything but the evidence. 


Now, in the determination of the facts, you rel 


upon your own recollection of the evidence. What I may 
have said from time tc time, or may say in this charge as 


to the facts -- and, for that matter, what counsel may have 


trial or in their respective summations -- 


(rt 
eo 


said during 


are no: to be taken in place of your own recollection of 


You have observed that throughout the trial I 


was called upon to make rulings on matters oO. law. 


I sustained some objections and overruled others. You are 
not to concern yourselves at ali as io the r: ns. for 
rulings. Please do not draw any inference from ere face 


that I may have sustained or overruled an objection. 
These involve purely matters c® law. Ans if Curing tne 
course of the trial a question was asked anc an objection 
interposed which the Court sustained, vou are “oe Ccisreuqard 
the question. Similarly, if after a question had been 
asked and answered by the witness, the answer was stricken 
from the record, you are to disregard both *ne questxon 
and the answer in your deliberations. 

I want to impress uvpon you that the evidence 


comes only from the witnesses on thc stand, the admitted 


evidence and the exhibits. However, both direct examin- 
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ations anda cross-examination may be, 
be considered by you in your deliberations. 
Now, before I give you any further instructions, 


c 


things 


I co make a couple o 
First, so that you will not. be confused, you are 
advisec that Fenestra 10 longer a mlaintiff in this case. 


Therefore, the tw laintiftfs whose claims ire perore you 


t 


are ‘ura and Mr. Powrie. You 
ance to the t} enestra i 
suit. 
the instructions 
often 
Howeve it is important for vou to 3) IN 
plaintiff's right to recover must be considered separately. 
Second, each deferdant 15 entitled to individual 
consiceration of the cvidence as applied 
mine whet he IAT \ dafendunt is 
plaintiff. Plaintiffs contend that tac dJeotendants were 


engaqed in one or more conspiracics. However, no defend- 


ant shoulc be prejudiced in the mincs o ho jurors, nor 


shall you assume to infer that there was a snsniracy, 
merely because it has been named by plaintif ‘s with others 


de fondant in this casc. 


nlain- 
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2331 
tiffs in all three of the defendants “> corrorations. 
For the purposes of this case, corporations are to be 
considered to have the same standing aS persons. This 
case should be considered and decider) by you as an actior 
between rersons of ecual standing in tie community. The 
law does not distinguish persons on the basis of wealth; 
all persons stand ecual before the law, and are to be dealt 
with as equals in a court of justice. Therefore, those 
parties in this case which are cormorations are ontitle:’ 
to the same fair and unprejudicial treatment that any 


individual would receive under like circumstances. 


Now, in this connection, T wish te make anothe: 


point. A corporation acts t'1rouwh its officers, directors |; 


ana acents and may, through one of them or more, conspire 
with another corporation or with other individuals. Any 
act or statement of an officer, director or agent of a 
corporation which is done within the scov2 of his duties 

or authority you may consider to be an act or statemen 

the corporation itself. In order “or a corporetion to 

be held responsible for their acts or staterents, it is not 
necessary that the corporation specifically authorize them 
to commit such acts or make such statements. It is 
enough if those acts were expressly authorized or appar- 


ently authorized. Ry apparently authorized, i mean that 
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the act or stotcment 
normally and naturally assume was authorized 


noration. 


ving to do 


le f itr 
uecoractive 


insufficient evidence « 


instructed to disreqare 


caution you, 


Textura and M 


4 


tiffs, are seekina to recover money damages ‘or injuries 


to business and property they 
and] proximate risult of two 
trade under the Federal antitrust laws. 

contention that the defendants -- Clark-Schwe 
Fiber Class Corporation, Burlington industries, Inc. and 
J. P. Stevens -- and others not 
spired, first, to fix prices on industrial 
fabrics sold by defendants to plaintiff Textura, Ltd. ana 


its nredecessor, Glas: Fabrics, an’, s , Oo put Text 
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out of business by among other thir 


into the settlement of an arbitration 'irouqnt by defendant 


Clark-Schwebel, by withdrawing extended credit privileces 


Se) 


stopping deliveries and selling def: 
Textura, and by circulatirg false in: 
plaii.tiffs Powrie and Textura. 
mentioned before 
others, who are 
to 
and companies which are named 
as Cefendants in this action are 
Inc., Louis Moskowitz, Owens-Cor: 
James Cann, and Sherwood Gumbiner. 
Those are the claims that have been made by t 
plaintiffs. Defendants deny these allegations. 
Now, eacn of the defendants ras brought a cou 
claim against Textura, Mr. Powrie and sraftstre 


defendant seeks to recover money damages fren the three 


he 


nter- 


for 


injuries alleged sustained as a direct and proximate result 


of intentional misrepresentation alleccdl, siade with resnect 


to the financial condition of Textura and its ability to 
pay its bills. Textura, Mr. Powrie and Mr. Grafstrom 
each deny these allegations. 


Plaintiffs. xtura and Powric, having made t 
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claim that there was a conspli 


others 
caused injury to it, must each 


the credible 


ponderance of 


The defendants, 


that ‘ieztura, 


sneer Tosti ra's 


regare 
causeu 
prepon: 


This preponder- .ce 


ible and the 


4 


crec 


o 


a given element of % he c 


evidence tending to 


This expression, "a 


evidence,’ 


to the numver of witnesses. 


admitteu by a varty 19 has 


particular issue must be more 


ing tian that oppose’ to it. 


You may say that 


preponderance wv! 


pe. :vaie you that the witness 


truth. 


occurrence is not ‘st yradicted 
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fair preponderance of the 


the evidence, and not 


+he evidence 
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you t* 
required 
witness. 


fact, 


iceert 


his 
chat a wi 
You mu 
lievable, 

this 


At 


in conveyi 


scale } 


187 


testimony. Simi 


tness' testimony 


he satisfied t! 


st 


credible, and tr"! 


point, I think an 
aq che meantna o 
rhe 2vidence." 


Geliberatr 


eside you 


>w the 


cred lc, which supports the mlaint 
on whar you call the plaintiff 
then, when you find idence that 


able and 
put it o 


have 


Of th 8 


degree, 


burden of proof. If the scales are 
even, then he has not sustained his 
fair preponderance of he evisence, 


are tilted or weighte:! 


plaintiff 


revir 


supports 
n the defe 
ved all 
cale is 


no matter 


again ha 


fata 


tilted or we! 
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reasonably excluded. 
At this point, ish to instruct you that your 
decision i Ls nus > supported by the 
produced in court, and no finding or decision must be 
arrived at through guess, speculation or conjecture. 


these gene : ervations, we approach the 


plaintiffs' claims. 
Aintiffs have alleged that defendants 
United States. 


foster and 


competitive enterprise, to preserve the fullest practicable 


competition in the marketplace, and to prevent the accom- 
lishment of a monopoly in any business or industr’’. 
Specifically, plaintiffs have alleged that 
i , t 


defendants violated Section 1 of the Sherman Antitrust Act, 


15 U.S.C., Section 1, which provides, in pertinent part, 
that: 
"Every contract, combination » Or conspiracy 
restraint of trade or commerce 
Now, before turning to the issues which you must 
consider, I want to define a couple of the terms and phrases | 


used in that section. 


SOUTHE AN DIS CT COUNT OF PORTERS 
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A conspiracy is a combination of two or more 
persons -- or corporations -- by concerted action to 
accomplish some unlawful purpose by lawful means, or to 
accomplish some lawful purpose by unlawful means. There 
can be no conspiracy unless more than one person is involved. 
A conspiracy may be either express or implied. Once a 
conspiracy is proven, each member becomes, in the eyes of 
the law, the agent of every other member, and each member 
is charged with responsibility for the acts of all the 
other wembers in furtherance of the conspiracy, which acts 
the law assumes each member to have directed or authorized. 

The phrase “trade or commerce" includes the 
weaving antl sale of fiber glass fabrics bv the defendants 
to the plaintiffs on credit or otherwise, so you need not 


concern yourself further with this aspect of the statute. 


Similarly, the requirement of the Antitrust Act that the 


} 


"trade or comuerce" be "among the several States" is satis- 
fied by the interstate transportation of the fabrics by 
defendants to plaintiffs. 

The purpose of Section 1 of the Sherman Antitrust 
Act is to protect the public and individuals from restraints 
on free competition, and in order for the plaintiffs to 
recover they must establish that the conspiracy engaged in 


by the defendants was one "in restraint of trade." It is 
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not every conspiracy hetween parties which is prohisited 

by the antitrust laws, but only those which impose an 
unreasonable restraint upon commerce. An unreasonalhle 
restraint is one which unreasonably ©) unlawiully interic: 
with normal, full and free competitions. A conspiracy is 
automatically considered to be an unreasona ce restraint of 
trade if it results in the elimination of a » esiness, OF 

if the result is the tixing of prices st which two or more 
competitors sell their goods to customers. 

In this action, plaintiffs allege conspiracies 
of both these types. Defendants have admitted thaat at 
one time thir conspired to fix the tice of industziai fi} 
glass c‘abrics. Plaintiffs have «lso pve in evidence 
to establish that there was a conspiracy to put Texture 
out of che fiber glass fabrics business. TE you find 
that defendants conspired to put Textura out ef business, 
you need not concern yourself further with %..¢c question o! 
whether this conspiracy was an unreasonable restraint of 
trade. The law presumes that such a conspiracy, as weil 
as a conspiracy to fix prices, constitutes 7.1 unreasonable 
restraint of trade. 

So, in order for plaintiff Textura to succeed 


on its claim, you must find by a preponderance of the 


evidence, first, that there was at least one cons >iracy tu 
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do the things alleged by plaintiffs; second, that one or 
more of the defendants knowingly participated in the con- 
sniracy; third, that the conspiracy was the direct and 
proximate cause of injury to plaintiffs; and, fourth, that 


plaintiffs have been damaged in an amount which is reason- 


ably ascertainable. 


Now, I will discuss each of these four elements 


have already defined the term "conspiracy" 
you to determine whether the 
a conspiracy has proven. And here I am 
the alleged conspiracy to drive Textura out of 
business. . Because of their inherent secret nature, 
conspiracies are rarely proved by direct evidence, but, 


. 


. t R 
instead, are generally proved by what I have referred to as 


circumstantial evidence, that is, inferences to be drawn from 


the totality of defendants! conduct, acts, communications, 
associations, and contacts with each other and with plain- 
tiffs which suqgest to your mind, logically, a combination, 
a confederation, a coming together or a meeting of the minds 
upon a community of purpose or of design, and that in some 


way or manner, or through some contrivance, nositively or 


tacitly, that defendants came to a mutual understanding 


to accomplish any one of the results sucaested by plaintiffs. 


SOUTHERN O1S,. (CT COURT RPEPORTERS US COURTHOUSE 


A a 
1193 : 
msil5S 34] 
ALtho 1 conspiracy may be estab. { Sircunmstant ; 
, : . AP . nO ‘ Uno yh ic . > ~ 
rather than direct, evidence, no ls ; weight is to be give 


IDecause of the circumstantial nature of the proof 
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In order tor plaintiffs to establish a conspiracy, 
whether by direct or circumstantial roof, you must always 
first make a determination as to the xisten:2 of those 
facts from which plaintiffs seek to ve you draw an inf 
ence, where an issue of t ists. Thu as to ail 
matters as to which plaintiff allears one set of faces are 
true and defendants allege that a cor."rary § of acts 
are trie, you ust: ELrst Lins, unn i erry ods, © Seep h wick oP" } 

Lt ; more litely that plain? } S are bi 
than it is that defendants' allegations are “rue, pefore 


you consider what inference is to lrawn from the facts. 
| 
Before a conspirac’’ can hk aid to have been 
provec by circumstantial evidence vate 2B s necessar 
not only that you find by a preponderance of “ne edible | 
evidence that plaintiffs' allegatiors of ‘the facts are | 
true, but also that tn nferonc: ! on plaintifts wish | 
you to draw are reasonable ana th: iw othe: equaily 
reasonable inferences can be drawn fon the same sect of 


facts. 


from the 


Tf 


circumstances 
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ms L( 
ent withthe exist ef a conspiracy 


sistent, you should not infer the existence oO! the consp 


from such circumstances alone. 
A conspiracy can ve int: 
the things whi 
decidans: wicther e conrnpiracy exist. 
conduct of + defendants was “he 


judgmen 


laintiffs claim that the ccfen 


similarly and uniformly so that, together 
dence, a consviracyv ray be inferre’ 


z 


mremronder@nee oO! he credible 


you may consider that evidence in determining 
as a conspiracy. 
pehavior dees not 

necessarily es ish Kiste of a conepiracy. 
Parties mav act similarly anc yet their actions may be the 
result of independent judgment. Moreover, the antitrust 
laws do no Sit cone businessmen trom agopting 2 certain 
course of conduct merziv because h ‘onvetitor has alread 
adopted the same or similar conduct. So long as a busi- 
nessman's concuct is arrived at independently and is not 


the resvit cf an agre une t Jina wit! 3 com- 
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t 


infer the exist- 


petitor or wit! others, then you nay no 
' 
ence of a conspiracy. rhe fact thi.t :-2mbers of a con- 
I I 


spiracy may not have acted similarly or uniformly, however 


Gees rot necetsarily :can that trere w x€ sNsplrecyv. 
Membors of a conspiracy need rot act ° ntierlly; their | 
activitios may be in different lir 13, 8D leno as all NE 
the activities are intended to scontriiuce te © com-on end 
Yow, there has been some evidence that there 
as an yehande of credit and custom, information “etweei 
some or all of the defendants and betwean the defendants wie 
otiers. The exchange of information between tre sellers 
oF roduct concern’ the cr } ibirg « -71.an ¢ ¢ 
comin customer does not alone f =4 ( ar tafere nce 
that a conspiracy in restraint of trade was formec. The 
preparation and exchange o} such informatior is a norma! 
! 
and usual business practice. However, suc Zxohanje oO 
information, if vou find such an exci1in7e 1 3p es te occur, 


may he considered, along with other evidence, in Acterminina! 


whether a conspiracy existed. 
' 


Defendants claim that there was 1 Jeqitinat 
business reason for ¢ fendants' acts. T1 considering 


whether defendants had good buciness reasons for acting 


= 


as they did, you must, of course, consider only those facts 


’ 


] “— r1lleroced i 


actually known to defendants at the tire they ai 
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to have acted. You may also consi r ( nua 
cleim that th xy acted for qood Dustin : yeasons is adval! 
in aood faith or whether those reasons were not the reai 
reasons for taking sucn a ions. En reasol 3A 
not to be advanced in rood faith and 1 they appear to 

not to be the real reasons For defendants’ acts, ;e are 
circumstances Ifrol which you iy, l ' é ir) 
conclude that defendants acted as ar ilt scr irac 
NOW, . 83 that defenda! >; na O € reas 
for acting as tney ai ana that daece ints 1d cing 
those reasons in goo faith, you! nside t se re 

as tenain co ¥ 1te t inferen t ey Y SO 
spiracy. Nowever, if the overall) Jlence is suffic 


to support an inference of conspiracy, the ‘fact that a 


defendantant's activities may be explainable as a reason~ 


able business decision will not justify the defendant's 
conduct or deprive its act of its illegal character. 
Plaintiffs also claim that defendants had an anti 
competitive motive, that is, that based upon comp_aints of 
defendants' more substan -jal customers and ased unon their 
own Gealings witch plaintiff, tney wanted to put textura out 
of business. Plaintiff contends that from these motives 


it may be inferred that there was a conspiracy to drive 


Textura out oO. business. Now, if you fin 
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not necessarily, infe: 
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ants have admitted th 


fabrics at one time. 
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ess. 
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ler that 
Y Lracy 
vert con- 
cit t laws into 
t defendants ' 


ay ‘ ay . ‘eS 
LYFaCV 
re were two con- 


fiber glass 
ness. befend- 
n industrial] 
admitted that 


however, 


defendants 


Now, if you conclude that a conspiracy existed, 


you must then determi 


. 


12 wehether 


a preponderance of 


the 


-Vvidence 


the 


thi 


plaintiffs 


i1ave 


proven hy 


> pei 


‘ticular 


defenc- 
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snsicering kno" 
intent to acccomplish si,aguwful purpose. 
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Now, what is mer ne phras knowingly 
facts proved. An act is 
voluntarily i intentionally, 
innocent 
state of mind with 
to intend to do eve 
Now, it is not nece 


‘ou are contidering 


must rerely find by 4 prepondere 


the particular defendant was aware 


enough. Now, on the matter of participation, 
to caution you that mere association with one oF more 
the conspirators does , momber of the con- 


spiracy. But once you fir knowine sarticipation, the 


extent of participation has no bearing on liability. Even 


1ig¢ participaion is more Limited shat nis: ¢Co= 
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a co-conspirator is eaually liable. 


In determining whether the articular cefendéent 


whose Liakility vou are considering ts a member of a con- 


spirecy, you ! not nsider the statements sunotner 


co-defendant or alleged co-conspiretcr, unless and until 


4-1, —, wrt | cate ; ~ }- ; 5 
the conspiracy is established 


defendant's membership in 


10 


11 


12 


by Wdenendent proof received as t it, tra ‘ evi- 

} 
cence eceived as it of its own aci its cwn stateren’ 
or its own conduct the reasonable ferences te be Jrawi 


therefrom. 


‘ou are further instructc. 


et 


-erson 


*3 shown to have entered a conspire in 


net be assumed 


proof to the contrary. 
! 


You are also instructed that, if you shoule 


find that a conspiracy existec and that a particular caciec 


ant was a knowing participant in it, yeu need not Find 


all of the participants formed or joined the conspiracy | 


simultancously. A person mav be fourd to nave joined a 

Combination or conspiracy which 15 a:roacy in @xis5 ence. 
! 

Such person, by knowingly becori mber t the com- 


bination or conspiracy becomes responsible in law for those 


acts of the members of the conspiracy which were 1erforme: ! 


prior to the time the new partici] joinc ee 
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Now, I just want to caution you that there can 
be no conspiracy unless more than one person . corporation 


is involved. On the other hand, you need not find that 


all three of the defendants were engaged in the conspiracy 
in order to find for plaintiffs. It is sufficient if any 
one of the defendants was encaaged in a conspiracy with 

anv other defendant or even a non-defendant co-conspirator. 

When people enter into a conspiracy to accomplish 
an unlawful cnd, they become agents for one another in 
carrying out the conspiracy. Hence, the acts or declara- 
tions of one in the course of the conspiracy and in further- 
ance of the: common purpose are deemed to be the acts of all, 
and all are rcsponsible for such acts. 

Accordingly, if you find in accordance with my 
instructions, that the alfleced conspiracy existed and that 
any one or all of the defendants were participants in 18, 
then acts done and declarations made in furtherance of the 
conspiracy by the persons found by you to have been members 
of the conspiracy ~~ whether or not those persons are named 


as defendants -~- may he considered against any defendant 


whom you find was a member, even though such acts or 


declarations were made in the absence and without the 


knowledge of such defendant. 


How, if you conclude that there was a conspiracy 
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21 


and that one or more of the de 


of the conspiracy, you must find hy a preponderance of the 
evidence that the object of the conspiracy was to restrain 
trade. Plaintiffs claim that there were two objects, one, 
to fix prices on industrial fabrics sold to Textura, and 

+ 


its predecessor, Glass Fabrics, and another, to force 


rT 


Textura and Powrie out of the fiber glass fabric businass. 


th respect to plaintiffs' allegation that one 


of the objects of’the conspiracy was to fix prices on 


industrial fiber glass fabrics, the defendants have admitted 
that prices were fixed on industrial fabrics at one time. 
Now, a conspiracy to fix prices is, as a matter of law, a 
conspiracy which is unreasonably in restraint of trade. 
Defendants still contest, however, plaintiffs’ charge that 
defendants' price-fixing activities in industrial fiber 
glass proximately caused any injury to plaintiffs. 


I will instruct you as to that element of the case a little 


later. 
Vie turn, then, to Lhe other alleged oLject of 
the conspiracy -- to drive Textura out of *iness. Now, 


I instruct you that as a matter of law a conspiracy to 
eliminate a business is a restraint of trade and .3 unlawful 
under Section 1 of the Sherman Antitrust Act 


Plaintifis have allegad timt this object was 
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ms 
furthered in a number of ways. For example, it is 

aimed that the defendants conspi:ed, beginning in March, 
1966, to take various restrictive acts against plaintiff's 
account, includin¢ refusal to process orders, withdrawal of 
extended credit terms, and holding up of shit: ; ‘that 
defendants and the alleged co-conspirators Dommerich or 
Moskowitz conspired to circulate false information with a 
view toward inducing others to restrict Textura's credit, 
demand guarantees and otherwise refuse to deal with Textura; 
that cll three defendants and Dommerich conspired to induce 
Dommerich to withhold moneys ind. to cancel its factoring 


contract with Textura; and that defendants conspired to 


force plaintiffs to settle a punitive arbitration proceed- 


ing with the defendant Clark-Schwebel. 

It is not necessary for plaintiff to establish 
that tiie defendants, or any one of them, carried out this 
conspiracy by all of the means that plaintiff allege were 
used. It is only necessary that plaintiffs prove that 
there was a conspiracy, that this conspiracy was furthered 
by at least one means, and that the means used caused damage 
to the plaintiffs. 

1 also want to caution you that the mere fact 
that any one or all of che defendants may have done one of 


these acts is not sufficient to find in favor of plaintiff. 


"us 


} 
| 
| | 
1 ms 1 203 235k 
| 
i} 
~ || Unless you find that any one of these acts was done pursuant 
3 | to or in furtherance of the conspiracy, you may not find 
4 | in favor of the plaintiff. 
5 | For example, a business ma’, for aqood reasons or 
\ 
6 |} lad reasons, withdraw extended credit privileges, stop 
| : : ae | 
e 4 deliveries or sell defective goods, so long «s its decision 
8 ! to do so is based upon its indenendent judgment. Similarly, 
\ 
1} 
9 the exchange of information among sellers recarding a 
\| 
10 | common customer is not prohibited by Section of the Sherman 
11 || antitrust Act if the exchange is the result of independent 
| . . 
12 \ +udgment and not the result of a conspiracy. 
13 | However, an act, harmless when done by one, may 
14 become a wrond when done in concert by two or more. 
15 A series of acts, each of which may be innocent in itself, 
16 may be wron4ful if the direct result is to carry int¢ 
| . 
7 effect a conspiracy. The gist of Section 1 of the a 
18 Sherman Antitrust Act is agreement. Thus, 1f any one of 
} 
19 the means mentioned was done in furtherance 0° or ursuant | 
20 | to a conspiracy, they become unlawful. 
\| . 
21 || In this reaard, I want to mention one more 
22 i thing. The fact that the plaintiffs may have bec in 
23 breach of contract with one or more of the defendants will 
| . . a . 
not avail the defendants as a defense if you find that 
o5 mh | a. 2 ~Y . . + 4 : c "+ 5 
any one of them or all of them conspired to violate Section 
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proof of a causal connecticn 


event. 


‘onsidering al 


letermine that the plaintiff. id sustain injury, 


injury was occasioned and 1 by matters 
separate and cistinct 
conauce py any one or 
verdict would have to Dé i : - the defendant or 


defenitants whose liability you are consider 
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is not to be taken by any of you 


the court 
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after a short 


believes 


to recover 


You must find 


by 


as I have 


at 


least 


eged by plaintifs. 


Second, that one 
participated in the 
Third, 
ate of 


cause injurv 


business or profit. 


The fourth 
think we 


awfullv dry, I 


(Recess. ) 
(In open court; 
THE COURT: W 


The fact I am 


that 


eCranaqdes. 


SOUTHERN DIS'HICT COURT REPORTERS, US 


defined tii 


one 


that the cons: 


element 


might take 


mUrv 


instructing 


either 


consniracv, 
yiracy 
to the narti 
wh ich T 


will 


a recess 


Ac 


’ a 


the 


present, ) 


no.y come to 


the 
vou on 
any ii: 


as 


plaintiff is 


COURTHOUSE 


rey 


fas thie 


ular Ty 


now 


new 


or is 


Now, before I discuss t iss Ff danmace 
ke to review for vou the elements \ ich eac 
plaintiffs must establish to succeed on it or 


at pnrase to vou, that, 
consniracyy to do th 
Or more of the defendants 


throat 


matter of 


matter of 


this issue 


tication that 


not 


discuss 
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If vou find the other essential clements for 
recove or anv of them, have not been established by 
a prenondernace of the credible evidence, 
are instructed to disrecsird entirely t 
On the other hand, if ° find that 
elements have been established 
a rrenonderance of the credible evidenc: with respect 
to anv one or all of the defendants, then you must 
consider and arply the following instructions: 
Under the law there is a clear distinction 


between what is reoauired to establis’ 


plaintiff has sustained some damage and the 


proof to enable you to fix the amount of the danarte. 
The fact of injurv must first be established before you 
can ostina’ the amount of damaqe. 

The burden on vlaintiff in proving the 
fact of injurv is stringent. the fact of the 
caused by the violation must be established by nlain- 
tiff with reasonable nrobabilityv. 

Tf vou find that the fact of injurv has not 
been established cither plaintif* with reasonable 
probability vou are instructed to find in favor of 


defendants against that rlainti‘*f. 
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established, then you may consider the amount of damages 
which either or both plaintiffs are entitled to cover. 
v a few general words about 

damages. A rlaintiff is entitled to recover in 
damates that amount of money which Will fairly and 
reasonably compensate him for all of the actual damaqe 
done to his business and pronerty bv the illegal act 
of a defendant, the idea being that the Plaintiff should 
be placed in as good a position as he would have been 
in had the defendant not injured him, 

The burden of establishine the extent 
amount of damages in this case is on each of the 
Cites. Powever, the burden of nroof will be 
satisfied if the preponderance of the credible evidence 
produced at trial affords a reasonable hasis for con- 
puting the probable amount of damaqes. If vou 
find no such basis has heen shown bv a prenonderanes 
of the credible evidence for determining the amount of 
damages actually sustained, no recoverv of danaaes 
any amount mav he awarded and your verdict must Jio 
the defendant. 

On the other hand, i is not necessary to 
prove the amount of damages with nrecisn mathnocmatical 


accuracy, rh jury is permitted + 
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amount of damages b: stimate annroximation, provided, 
of course, a reasona>le hasis He estimate or approxi- 
mation is shown by the evidence and the evidence reason 

ially 
sustained. 

You must he however, that you must 
not encage in conjecture, cuesswork or speculation in 
arriving at the amo f damages. 

In this connection, you 


antitrust violations of the je foendants or 


f then, has rendered difficult ascertainment 


9 


- le fend- 


amount of danmaaqes suf ferac 


ants are not absolved from liabilitv. A defendant 


mav not benefit of take advantage of his wrong } 


claiming that the damages oy intiffs are too uncer- 


there is a sufficient basis for annoroxinating 
anades. 


ach of the plaintiffs has made separate 


claims for damages. T will say a few words about each 


of these claims. 


rirst we come to lost operating profits to 


Taxtura. The first element of damage which plaintiff 


“ses to recover is the amount of net profits 


which it u have made from the ¢t ime defendants’ 
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conspiracy to force 
until the time Textura ceas2a 


in Deceamher of 1966. 


recover 
and income busi ss £¢ a reasonall« 
the neriod of 
One who sacks to recover for the 
profits without makince reasona>le proof 
-1e exnenses and income of that business for a reason- 
able lanath of time before as wel] 
claimed injury, or proof of facts of 
can hardly be said to sustain a claim 
fits. 

However, vou are also instructed that the 
amount of lost profits need not necac i] i limited 
to the amount of net profits actually 
Textura prior to the consniratoria?l neriod. 

I must emphasize to vou that a 
onlv he awarded damages for its net 
net profits of the business, as disti ished from its 


gross nrrofits, are comnuted bh subtractina the costs 


and exnenses of doine business from the aronc re 
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ndat 

received bv t} } ine In comnutinae the amount 
of damaqes for lost profits, therefore, you must fixat 
determine what the gross revenues of Textura yould 
reasonably have been during that neriod in the absence 


of the illegal restraints. 


Then vou must subtract fron that amount the 


cost and exnanses of doing business. Tnmaking this 
determination vou must look c the facts and 
circumstances in the record on cf suwoject, including 
all of the testimony and exhibits. 

Next, we come to lost vrofits *o Textura 
after it ceased doine business. The second clal 
that “tura makes is for loss of net vrofits zt 
have received after it ceased doing business but 
alleaeat conspiracy to put it out of business. That 
catecory of lost net vrofits is determined bv projectina 
the amount of net profits which Textura would have made 
from the date it ceased doing business until a reason- 
able vnoint in the f:ture. 

In maltine the determination of lost net 
profits for this period of time vou are bound bv 
the cane rules I have previously civen vou on the 


cauestion of damages. In iInternining the number of 


years which ic a rearconable p2riod of tire for proj jectina 
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future net profits there is no estahlished rule. 
HMovwever, vou mav in determining this neriod consider 
the lenqth of time Textura was in husiness prior to the 
time the conspiracy to force it out 


alleqed to have commenced, and vou rat sO consider 


the stability of Textura as a lusiness conce2rn durina 
that period. 

Tie next matter of damac2: “extura is 
" 


also seeking to recover lost profits as a result 090 


the piracy in industrial fabrics. 


vou earlior that defendants have 

acmitted that they were enqaaed in a price-fivina 
consniracy of industrial fiber e’ass fabrics between 
1956 and late 1962. But before vou can consider 
whether Textura is entitled tc damaaczs fron this 
conspiracy’ vou nust first consider whether 
Textura has established bv a nrenonderance 
evidence: 

First, that Textura and/or its noredecessor, 


’ 


Glass Yabrics, was in fact damaqea:; 


Second, whether the injurv was 


and proximate result of the consviracyv; and 


Third, whether there is a rearonable 


basis for estimatine the anount of damages caused “here- 
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if vou find 

se elements by a preponderance of the 
evidence mav vou then consider what amount Textura is 
entitled to recover on its own behalf and on behalf of 
Glass Fabrics as a result of this consniracy. 

“hen Textura will be entirled to recover the 
difference between the amounts 24 y realized bv 
Textura and its predecessor Class Vabrics and the amount 
they would have realized but for the nrice-fixing 
consniracyv. 

Additionally’, and anart from whether or not 
Textura would have made net profits, Textura would be 
entitled to recover any additional exnenses it incurred 
as a result of the conspirac’. For ex7nmnle, increased 
cost of qoods to the vrice-fixing conspiracy. 

Mr. Powric's claim for 
discuss what danates “tr. Powrie 


claining I want to sav a few general words about the 
J 


issue of his right or standing to recover damages. 


Under the antitrust laws those harmed inci- 
dentallv by an antitrust violation mav not recover from 
one who is found to have violated those law: Only 


one who is a direct tcrget can recover. ™n other 
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ile every violation of the antitrust laws 
Creates injury throughout the whole economy, some who 
are injured are dirsct taracts while others are 
merely incidental targets, In that reaard I instruct 
you that as a matter of loa t person vho suffers some 
injurv as a result of an antitrust violation in his 
Capacity as a stockhol« 2r or a creditor of a corporation 
is not a direct target. lNowever, in certain instances 
an cmployee or a guarantor of a corporation ray be a tar- 
get of the violation and may recover damaaes in- 
juries 1is Sines: d property, 

So one issues vou will bave to 

decics is whether Mr, Powrie as an ernlovee and as a 
guarantor of Textura was a direct taraqet of the alleaead 


consniracv to force Textura Out of business, In 


making this determination, I instruct vou to take the 


following facts as true and established, and those facts, 

first, are that Mr. Powrie never made or atternted to 

make purchases from any of the defendants, Secondly, 
he never sought any extensions of credit from the 


defendants, and that Mr. Powrie &5 a shareholder and 


officer was a shareholder, an officer, an emnlovee, 


and a creditor and a customer of Textura. 


Now, if o1 the basis of these and the other 
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evidence you do not 1 that } Powrrie "'as a 
taract of the conspiracy -- that is, if vou fin 
‘y, Povrie was onlv incidentally 3 - then 
may not award any danages 'r. Powrie. 
The first element of damarces 
Pq rie is the salary 
consniracyv to force Text 
out of 
;kxuctions, 
of the conspiracv, then vou may award im danaqes in the 
amount of the salar’ he would otherwise have received 
for a reasonable neriod of 
to cease orerations as a result of th S nirac’’. 
The law nrovides, however, a plaintiff 
an a duty to mitigate his damaqsr. That is plain- 
tiff must make all reasonable efforts to avoid or 


to minimize its damades. e mav not simlv 


and let damages accumulate. 


Thus, !'r. Powrie can recover onlv the differ- 


’ 
. al 


ence vetween what would have earned with Textura and 
what he actually earned or by reasonable efforts could 


have earned in substitute employment after Textura went 


out of 
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charced his duty to nitigate damaqes, you may consi 


whether a reasonable man in his position vould have 


as he did, Tf you find that Mr. rovrie dia 
obtain other emmloyment, then at a mininun voy 
duct from his salarv claim the compensation which 


derived from the other emnlovment, If vou find 


+1 


he 


1 


saat 


by using rearonable efforts Powrie could have earned 


more than what he actually did earn, then vou have 
deduct that amount ‘shich he could have earned by 
reasonable efforts, 

Tf vou find that Mr. Powria eitrer did 
bv reasonable efforts could have earned as much or 


in other emplovment than he would have earned wit! 


to 


~indg 


nor 


Textura, then vou will award hin nothing on his claim. 


The second element of damace wv ~ch lr. 
Powrie claims is the loss he incurred with resnect 


guaranteed rayments made to third narties which 


Textura would have renaid to him if Textura had not 


forced to terminate its operation. 


Once again vou must first find that if. 


Powrie was a tarqet of the co spiracy to force 
Textura out of business, Only if vou find that 


been 


} 
ne 


was a tarqet of the connsiracy mar vou consider this 


element of damaqes. 
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rant to emphasize h sou are parnmitted 
to award either Textura or ! ‘ both danages 
for any one or all or none aims for damac 
which I have 
T also want to emnhasize that you 
consicde ty fdabilityv of the three defendants senarately. 


That if vou find for both nlaintiffs or an’ yne of then, 


your verdict will be a verdict f sSinale lumn sum aqains| 


all of the defendants nic: ‘ ind are liable for 


either or both of the a: \eqed consni.racies. 


tT will cive vou a form to take 
think will he nis cleerer 


After vou have determined these issues 


I have discussed with you of the plaintiffs’ claims, 


and recardless of what determination vou reach with 
resnect to the plaintiffs’ claims, vou must then 
deterrine the counterclaims of each of the defendants 
against the plaintiffs Textura and Tir. Powrie and Mr. 
Grafstron. 

Mach of the defendants alleges it was 


danagea by acts of fraud and deceit comnitted »y one 


of the three litihants whom I mentioned, Textura, 


‘tr. Powric and tir. Grafstrom. 


Snecifically, the fraud and deceit alleacd 
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19 


21 
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to have heen committed is false r mrosentation ana mis- 


representation or concealment of facts in connection wit 


the financial nrojections, the financial condition, th 
solvency and the stability of “'extura, Powrie and 


Grafstrom. 


In order for vou to find that’ fraud and 


deceirt were committed the defendants must oastalblish 4 
bv a prenonderance of the evidence each of the Ffollowina 


five elements. 


First, that a material represen_ation of fact 


ras made to each defendant, that t': representation 
made was false, that the renresentation vas made vith 


the intent to deceive the defendant, ant the defendant 
believed and justifiably relicd unon the renresentation, 
and vas induced thereby to extend credit or sell fiber 
glass fabrics, and, finally, that as a proximate result 
of reliance upon the representation 


tne pnart: sular de- 
fendant you are considering sustained secuniary loss. 

Lach defendant must establish each of 
these five elements bv a preponderance of te evidence 
in order for you to return a verdict in favor of such 
defendant. In the event a defendant fails to prove 
each element bv a prenonderance of the evidence, 


you may not render a werdi’''* in favor of such defend- 
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In addition, a defendant is onlv entitled 
to a verdict against the individual or corporation which 
committed the fraud or deceit o¢ which made the renre- 
sentation the particular defendant. 

will charge you specifically on each 

the five eclenents of fraud and deceit "hich I have 
mentioned. 

Tne first element which each defendant 
establish to recover is that one of the plaintiffs 
or Grafstrom made a material representation cf fact to 
a particular defendant with respect to the financial 
matters which I nreviously mentioned. She representa- 
tion must be one of fact. A promise or a nronhecy, 
prediction or belief or oninion as to a matter is not 
a factual representation and cannot constitute 
the basis for a claim of fraud and deceit. 

In addition, the representation of fact must 
be material. A fact is material if it concerns a 
matter to which a rcasonable man would attach importance 
in makina a decision with resnect to the transaction 
in question, or if the maker of the representation 
knows the recipient of the representation is likelv to 


- 


regqarda the fact as imnortant. A false reoresentation 
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219 2367 
l | mda 
| | 
2 may also be ir the form of a misleading staterent | 
| 
3 as to one's state of mind or intention. 
4 || If you determine that a material factual 
B) representation was made to a defendant, vou must then 
6 | consider whether such representation was truce or 
{ 
e false. If vou find it was true vou shoul not 
8 consider that representation forther. If it has been 
! 
9 established that the renresentation was false, a second 
10 |} €elenent of fraud and deceit have been satisfied and 
ll you must then determine whether the representation 
12 || was made with the intent to deceiv2, which is the 
| third element. 
14 Now, a false representation is made with 
| 
15 intent to deceive if it is made with knowledae that it 
16 || is false or, if not known to be falcee, was made | 
| 
17 recklessly. A statement is made recklessly if made | 
18 with the pretense that it was true but without k:nowledae 
19 as to whether it was true or false. The word 
20 "recklesslv" also means that the statement is made with 
21 indifference to consequences, If a nerson makes a 
oe representation without knowing whether it is true or not, 
| 
23 or mai:es it without regard to its truth or falsitv 
2A or to its nossible consequences, he mav be found to 
25 have made the represcntation rec):lesslv. llowever, ; 
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a reasonabls lasis for 2 belie 


there can he no intent to de- 


that a materially false representa-| 
with intent to deceive, 
you muy hen : nas 
that the particular defendant believed 
relied on the representation and wv 


representation to extend credit 


fabrics. 


Whether the nerson to wrom a renresentation 


tified in relving on it generally devnends 

unon whether the fact represented i: ne tnat a reason= 
able man would consider important. in reachina a decision 
in the transaction in questi but even though it is 
not such a fact, reliance may be justified if the 
nerson malzing the rorresentation knows the person to 
whom it is made considers it important and relies unon 
+t, 

If vou find the »articular defendant did 
not believe or should not have believed the revresenta- 
tionmade to it no fraud or deceit will exist. 

Tinallv, if the narticular defendant was not 


induced to extend ecrevit or to sell fiber alass 
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fabrics as a result of the rerresentation, as for examn] 


ae od 


7f the extension of credit or the sales of fiber glass 
fabrics was motivated bv considerations other than the 
representation, you mav not find for that defendant. 
If with respect to anv narticular de- 
fendant vou have found that the above four elements 
have been established hy a prenonderance of the evi- 
dence, vou may nonetheless only render a verdict for 
ch defendant if the fifth elerent of fraud and Caceit 


s proven, that such defendant suffered pecuniarv loss 


H. 


as a direct and proximate result of relving on the 
Tenraesentation. 

Tf vou determine that a defendant did 
suffer vnecuniary loss as a direct and proximate result 
of relvina on the representation, all five elenents woul 
be satisfied and you may render a verdict in behalf of 
the narticular defendant against tlhe individual or cornora- 
tion which made the representation. 

As to the amount of damaaqes which anv or all 
of the defendants would be entitled to receive on 
their counterclaims, the court has received a stinulation 
by the parties as to that amount. 

Ts that correct? 

HMR. BREITUOEL: lo, it is not, vour Jionor. 
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i@ facts are 


vour l!onor. It hasn't been reduced to 


but we have it if vour Honor wishes. 

We have stipulated as 
the amount owing at the imc to each defendant at the 
time Textura went out of busines: We did not 
stinulate that that was the amount of damages in the 
event the other elements are found. 

TOPKISs 


your Ilonor wishes then 


THE COURT: Very woll. 
st) counsel, Will conelude the charqe, because 
under the understandine that the amount in thi 
vas not disnuted. 


+ 


I won't delay deliberations on that narticu- 


At this voint you may be asking vourself how 
you evaluate the testimony of the witnesses. Well, you 


use vour overyday common sense. You have seen tne 


witnesses, you have heard the testinony, and ohserved 


the manner of giving testimon. 


Vow did the witness imoress you? 
witness annear to be truthful, candid and fair? 


he appear to be forthright? 
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You mav take into account the interert of 
a witness or what stake a witness has in the outcome 
Of the trial. An interested witness, hovever, is 
not necessarily unworthy of belief, but hic interest 
is a fact which vou must tale into account in deternin- 
ing the weight and credibility to }<c qiven to his 
testimonv. 

The fact that one is an interested witness 
doesn't mean that he is incanable of tellino a truthful 
version of an occurrence. 

You must decide whether anv particular wit- 
ness is telling the truth. Tf vou believe that 
witness has testified falsely as to anv particular 


fact vou may disregard his testimony altogether or vou 


mav accept suci nortion of it as you believe to te worth: 


of belief. 

Inconsistencies or discrenancies in t} 
testironv of a witness or between the testimony of 
different witnesses may or may not cause vou to dis- 
credit or disbelieve such testimony. In weighing the 
effect of a discrepancy consider whether it pertains to 
a matter of importance or an unimportant detail, whether 
the discrepancy results from innocent error or wilful 


falsehood, 
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The credibility of a 


by introducing evidence that on some 


made a 


staterent or acted in 


with his testimony in this case on 
~alated to the issue. 

Mvidence of this ind 
you in connection with all the ot 


in evidence in deciding the 


weELahr 


testimony of that witness. 


What to accept or what 


evidence is for vou to determine, 


side of evidence to speculate 


Just a word about ex 


rules of evidence ordinarily don't 


testifr 


exnert witness is an exception to 


a witness may be nermitted 


to 
a matter in which he is versed and 
the 


case. 


We mav also state 


opinion. 


witness mav 


a man 


hut veu nm 


this 


state 


the reasons 


former 


occasion ne 
inconsistent 


ner 


a matter material or 


mav he considered bv 


ier facts and 


to reject as credible 


unn’t ao out- 


rt witnesses. Tne 


nermit a witness to 


as to his opinions or conclusions, but an 


rule. Such 


his oninion as to 


which is material to 


for such an 


tlow, how do you evaluate the testimony of 


an exnert witness? Well, the 


whether to believe a lay witness. 


witness impressed vo Did his 
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2 | matters or the subject on which he presumed to snea!: 
3 | witn authority carry the evidence of learning, knowledqe 
4 | and competence? Did his judqment annear sound and 
| 
5 convincing? Are vou satisfied he gave vou a fair, 
6 | unbiased and accurate opinion? If so, act accordingly. 
7 But remember always it is the quality of the evidence 
© that counts. 
' 
c , , 
) In so far as the testinonv of en exnert 
10 witness is i»ased on nersonal ol:servation of narticular 
1] facts, it is to be considered bv you the same as that 
12 of anv other witness. Yovever, the ovinions of | 
13 exrerts based on hvynothetical assumntivons of fact do 
14 not tend to prove the assured facts upon which the opinions: 
15 | are based. The actual facts must be found by vou 
| 
| * . . 7 | 
16 | from the basic «vidence itself, and not from the 
| | 
lod i o ° e ' 
17 assumptions of fact adopted hy expert witnesses in | 
18 i forming opinions or in prenaring summaries, computations, 
19 or other exhibits. 
| | 
20 || The jury is not bound to find facts accord=- 
| | 
21 ind to expert testimony but such testimony should be 
ca considered in connection with all of the other evidence 


23 in the case, | 

F . | 
aA || In this case we have hare! the tertironv of | 
25 absent witnesses, which was read to vou by wav of 
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devnositions. 


consideration and same judanent on vour part 


reference to its weig s is the testimonv of witnesses 


who have confronted ‘ou from 


nclusion, vour dutv 
issues in thi: ase fairly and imnertiallyv. you 
decide the case wi bias, 8’ or prejudice, 
and vou decide it s y and onlv as I re told 
very start he tria the evidence 


’ 


which means the sworn testinonv nrresented to you and 


such documentary exhibits as have been received in 
evidence. 

Your recollection of the evidence, not 
what I or counsel have said, should control and 
govern vour dec 3ion. Counsel's arguments in summation 
are not to be taken as evidence. Their recollection 
of the evidence just as mv recollection of the evicience 
does not control. It is vour recollection tnat 
controls. 


When vou enter the jury room to commence 


vour deliberations, renember that each juror is entitled 


to his or her own o: -nion, but should exchange 


views with vour fellow jurors. That is the verv 


purpose of jury deli “s Turors to discuss 


SOUTHERN O'S” CT COURT REPORTERS, U.S COURTHOUSE 
FOLEY ' .UARE Nt w YORK NY co 77-4589 


the evidence, 


Fallow 3 a hag : Pywic 
ellow jurors, xr t i indivicual 


one anotl 


been 


opposite noint of 


1 accord- 
ance with your consci wnat 


for 
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tions °* ri he decidina, first, 
Powrie's claims for damaces result 
consniracv to force them out of 

nad Glass 
lamaces resulting from the consniracy t ix nrices on 
inductrial fiber glass fabrics, an 
defendants' claims acainst Textura and 
ir, Grafstrom for injury resulting from allec 
material misrenresentations. 

Therefore, befere you reach tre matter of 
the defendants counterclaims, th 
aqaint Textura and Powrie and 
straial.ten out the matter of damaces 
reach damages when vou consider that 
claim. 

here a six mencers on 
verdict vou reach must be unanirous. If vou revuire 
anv of the exhibits, just send out a note through vour 
foreman and they will be delivered co vou. T£ vou 
with to have anv of the testimony or any part of mn 
charne read to you, send out a notr ind that will be 
done, 


If you find that anythinc T have said to 


you recuires further explanation, sond out 4 note 
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stating 


Your Oath 


issues 


solely 


instructions 


as 
T+ +c 
tS aap © 
to the 


impor’:ant 


I will 


SOUTHERN DIST’ 
FOLEY 


between 


2) 


to tir 


immortant 


excuse 


Sums un ‘our 


to any 


man 
Plaintiff 


upon evidence 
law. 


to the 


-he defendants. 


the jury for fev: 


a 
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THE COURTS 


exceptions on the record. 


charge a he fact of damaqe, i your Honor 
stated that the burden is stringe , bject to 


that on the arounds chat the burder 


danag2s with res 
» Aaxcention to the charge wi respect to 
of damages. It is plaintiffs’ position that 


Lu 


defendants have the burden of proving by a nreponcerance 


of the credible evidence that Powrie failec to mitiqate 


damadce 5 +t 1AS not charyed to the jurv. 


THE COURT: 
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16 


17 


18 


19 
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® ® 


not 


sheet 


counterclaims, 


wien 


MR. TOPKISs That's olav, although I adort 
the figures on the balances owing “v Textura. Tir 28 
can be handled very easily, if vou want to. 

THE COURT: It is in evidence. 

MR, TOPKIS: The fiqures have een rated 
to the jury orally. I don't thin’: there is a docu- 


ment. 


think. 


round 


cnarae 


Ye can straighten out 


7 Ye 1 1 
ok the sar 


1.gnt, your Wonor, that the counterclaim doesn't 
to reliance. £ think: all the ete its are 
2xcent reliance. That is our objection to 


that they will 


rive 
this 


matter of 


MR. BURGESS: 


THM COURT: No, 16, 33 and 17 
MR. TOPKIS: We are vertainly 


them rather than fool around, 


myTT 
tes ee | 


COUPT: What I will do is 


them that the >valances -- that 


SOUTHERN DISTINCT COURT REPORTERS 
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receive a subs 


Thev were 17, 17 


THE -COURT's tt Pe the ast sheet. I am 
going to hold it up. I will just take the last 
Off and tell them that since that deals with the 


imagen. 


and 32; 'z 


content to 


J.$. COURTHOUSE 


Jispute but that the palance? ow? 


Durlington, Clark-Schwebel and 


amount. 


TT &hint- 
EM od g tS 5 


Rut 


they were certainly vcry carefully ch 


of reliarce in the harae. 


Sn 


T 


agre 


Being that all the other 


charged, reliance should be. 


inference from that. 


rit TOPHISs If vour Vonor 


that defendant 


ras relied on bv 


objection, at the end of question 1] 


RREINDEL: Onave 


COURT: We will do 


hen I qive them the extra 


o 


give them that sheet. 


MR. BREINDLL: rt 


3 


those figures represent the amounts both 


were owina. 


THE COURT: That's right. 


‘oina to define Lt, 


MR. BRET IELs But not that 
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elenen 


she 


c 


Watene 
SSIES 


Stevens 


to pen 


that over. 


I can 


is nv understanding 


aqcree 


That is how 


those are the 


“PORTERS, U.S. COURTHOUSE 


THE COURT: ik sa they mav 
consider that these amounts were ow; in reaching 


deternination of damaaqes 


qo ahead, vour Honor? 


TOPI{IS Oi LS Our view, vour 
that you charged that i LS .eged th there 
conspiracy narticipated in by .e thre lefendants 
Dommerich, !oskowi and Owens- 
riberglas. 
my understand 
ruled out, that vou had founc, that t! 
evidence supporting the alleaation as 
nondefendant co-consnirators. 
two occasions your Jlonor refused to allow cut-of- 
court declarations on the ground that there was no 
proof. I am referring to Cumbiner and Dommerich, and 
I don't think there is anv more as to the others, 
That being so, I would sav that vour Jionor's 
charge erred in submitting that issue to the jury. 


They should be instructed, it would seem to me, they may 


consider whether there is a consr-iracy participated in 


we 


‘by th® three defendarts and nohodyvy else, and that onlv 
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find that not one but lafandants nartici- 

pated in that conspiracv may they answer the £irst ques- 
tion vyut to them in the affirmative. 

hat problem aoes right through the charcae, 
becauce vour Jlonor reqularly charced that one defendant 
could be found to be a conspirator, and it is our 
nosition that the charge should be that two or 
fendants must be found to have participated in the 
consniracy since there is no evidence as to any 
co-cons»irator. 

That is our 

THE: COURTS 
everviody there. 

MR. 
your !!onor did. 

hi COURT: didn't on Owens~Cornina. 

TOPKIS: There was no occasion to. 

But the only two occasions you had an opportunitv to you 
ruled in our favor. 

MR. BURGESS: Tt believe thcse rulings were 
confined to Gumbiner. 

MR. TOPKIS: Gumbiner and Dommerich. 

This a somewhat related point, but yvour 


lionor said you vould sot aive the charge tendered i°’ 
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2 |] plaintiffs at page 34 of their pronosed charges vith 


3 ff reference to a conspiracy to give false information to 


4 Dommerich since there was no evidence on that noint, yet 


an 


you did charge the jurv tat there was a contention 


6 | made as to such a consniracy. That is an unrelated 


poll noint. The critical pnoint is this business of whether 
| i 
So | they can find that one defendant consynirec. i Kage 


C . . , + 
9 Our Yposition that thev cannot. 


10 THE COURT: I don't now auite how to 

1] correct it. Well, it's on the record. The exception 
{| 

12 | be 4 he r 1 

v4 is on the record. 

3 rrr MANPVT Ce ikea? ~ 

] i ] Ss Ver 11, your Honor. 

14 | At one point -- let me put it this war: 


at various points vour llonor spoke of two conspiracies 


16 | heing alleaed, one to fix prices and ancther to drive 
Li Textura out of business, but at another noint, or on 
On one occasion, vour l'onor snoke of one consniracy 


19 | having two objects. I wouldn't ( it all surprised 


20 {| if this was a slip of the tonaue or somethina but it 


° ’ 
21 wae c -] YI0r tha 
2 as a though there sre on ( iracyv, t EWO olject 
{| | 
i || 
“| ‘ 
oe Of which were to fi rice t eive Textura out of 


business. 
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ma7 


helieve it's ever kec 


Alle cod 
conspirac’’. 


THE, COURT’: I don't 


that. It seems to re I 


charged 


were two means, hy nrice-fixing and 


of business. 


TOPZIS: Tt is our 


consniracyv was not alleqed, 


vour 


alleaation nlaintiffs is of two 


cies: one,to fix vrices, and, two, to 


of and the 


two conspiracies 


business, 


each: other. 


Tnat had 


of Plaintiffs" »osition all alonqa. 


Tn COURT: I think vou 


separate conspiracies are mentioned, 


rate, vour contention is noted. 


TOPKISs Weaxt, vour 


interchange of credit information may 


deternining whether there was 


to: th.at. 


COURT: I also said 


lawful. 


MR. TOPHIS: Yes, I 


except to that. 


lieve 


restrain* and 


driving 


tlonor. The 


senaratnr 


a conspiracy. We 


apnreciate 


YT stated 


7 ha 
ti ere 


Textura our 


nosition that 


onlv 


consnpira- 


drive Textura out 


have nothing to 


ny 


understanding 


alg 
find 


will 


two 
But, at any 
Wono~ ciiarged that 
be considered in 

except 
it 


was nerfectlyv 


your 
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xt, you charoee that action contrary to 
self-interest may be considered as voOintino toward a 
conspiracv, but I believe your Honor aid not charade 
that the fact that acts are consistent with self- 
interest v } considered as neaative. 
SOURT: I am sure we had that in. 
r listened as well as I could, 
just have to check. 
TOPKIS Next “OI Honor snol-r in 
passing, in discussing Mr. Powrie's claim, that thev mig. 
consider his claim as a quarantor or his losses in connec- 
tion with loans to Textura, vet vour 
THE Cou 
loans, only as a guarantor. 
HR. TOPKIS: Your Honor told us vyesterdav 


that vou would not charge the charae requested by 


plaintiffs at nage 39 of their requests to charge, 


ruling out of the case Powrie's alleged losses ag a 
quarantr, 
Shall I go on, vour 


THE COURT: Yes. 


MR. TOPKIS: This is just for the record, 
your llonor. Consistent with our earlier ~osition, 


we would take exception to vour not charaine that 
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danadces will h ab } 1 E ju "avy consider 


this in weiqhing interest of nlaintiffs' witnesses. 


Next, we would ask vou to submit 


jurv rather than deci 


maApUTC 
L Fix de? 


of the counterclaim 


TOPKIS: 


am going 
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mdald 
punitive damages and I take excerntion to that. 

MR. MC GANNEYs I have one exception, 
to submitting the question of whether Powrie wa 
target to the jurv, [ believe that is 
of lav, 

THE COURT: Anvthing else? 

MR, HARDISOIs: Not from me, vour Honor. 
I join the others. 

MR. BREINDEL: I vould join in Mr. 
NeCanney's statement in saying that is a auestion of 
law and it's been decided bv Judes Conner as the law of 
the case, thi S a target under the £: > alleged in the 
comnlaint. 

THE COURT: I think vou are adding sone- 
thing to Judge Conner's opinion that wasn't in it, be- 
cause the clear intimation was that he mic):! 

herefore he wasn't qoing to, without some proof, 
make any such findina. That's what's hapnening 
here. That's why we are here, 

MR. TOPKIS: Thank vou, your l!onor,. 

(In open court; jury present.) 

THI! COURT: Mrs... Saumes, I am going to } 
"oO. ao because I can only send six into the jurv roon, 
but IT want to thank vou verv much. You are excused, 


4 
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(Alternate juror excus¢ 


I mentioned 
ros in connection with the counterclair 
confusion about 
iditional 
matter of damages 
concerned and give you an additional 
ermit vou to start vour 
Will vou swear the nars 
(Marshals duly sworn.) 
(The jury retired to commence its delibera- 
at 12235 pem.) 


THT COURT: I will see counsel 


(In the robing room.) 

THE COURT: I am going to have to go un- 
town this afternoon around 2:30. I can excuse the 
jury at that time, but thev are not qoing to be doing 


, —) ; : . 
much deliberation. I don't know when I will be back. 


I micht be back by 4:30 or 5, unless vou want to work 


I« 


it if thev want the tostimony read or exhibits Uxhibits 
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Of a problem, hu: hav might have 
tuestions. Or ZT cauid: a " wntil tomorrow, 
would lik O have then 

fo through 
questions 
Juror 
sorry I got involved in a problen. 
Por that natter, with vour 
Should hannen thi 


to them nossibl]- 


Ourselves a nrocedure tn 


at all about 
to come down. 
TOPHI! Sure, but vould it be 
v “Sh your Honor,if we could aqree wrat portion 
testimony thev vanted read, if we re-z it to them? 
T am sure we are all qood enoudh friends te vork that 
out, or at least I would hope so, 
TUE COUMPT: fav I will probably 
get hack, or f°11 cali. Will laave at 2:30, 
MR. TOPKIS: Your lfonor will he subnitting 
to them shortly the counterclain, 


THE, COURT: Yes, I would like to act some 
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11 


13 


14 


15 


16 


17 


18 
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myccdaAct Ff 
suaaqn l 


counterclaim 


alreatiy -- 


of what the 


on what ‘e 
is conc: 
of damaq 


amounts owl 


. 

GS: , 4 in “our Monor has 

: I tidn't eo into the matter 
ina were with respect to the 


three defendants. All I would charaqe is that they coul 
consider that as an elemen* of the Jamaqcs. 

Rs TOPKIS: hat is all right witn us. 
Ie that all] rieht with vou? 

MR. Dri: eID: fas 

ah. TOPKISs Why not do just that and 
be done. 

THE COURT: ALT. Prgne, I +23 cali 
them in befor . qo and give them that inscruction 
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3 (In onen court; jurv present.) 


4 THE COURT: You will recall that when 


pea 1 to vou about the defendants’ counterclaim 
6 said there had been a stipulation as to the amount 
7 lanaqes ich any one or all of th lefendants cou 
o > entit] to recover in cne vent that the defen 
J prove s claim for fraud a l Lt. 

10 I was mistaker n that roint. 

17 + ‘r I + iaqree + to 4 { 7) 17) ~ « , . . 
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~ «4 y 7 4 ++ + ~*~ cr . 
’ . , ‘- 3 i 
| 7 - . ’ 7 : ’ 1/ *) rn 
] y + iY o . } L¢ - . 7 » 
15 e ‘ . ee T 2) CHAtTON . 179 | { a) 
1) owing extura to J, ‘ “Vi i Ley P ‘ 
10 That stinulation is a nart of the evi- 
17 7 ne . re ’ r yur = . 4 . 1¢ F ioy ? 
9 ~ ; | i. ~ . ? - ry ) oti} 
is or } t ’ l t I ia e gr + ) stl 
19 amour? 1S an ] ‘ of lamaqdes, CD yer, .2t 
") + si ( ) c y ve. 4-1 is Y, ( al ‘ t¢ 
2 ‘5 } i gp % 
£ + f — P rard } 
2 T + 4 r vr re - 7 + 
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4 + . - - | ) ~t 
) r } ' 7 ° slaw + 
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(The jury retired to resume its deliberations 
2615 Dems) 
(In open court; jury not mresent.) 
MR. TOPKISs Your Honor, I think we had 
a note from the jury. Does vour Honor want to 


consicer that now? 


THE COURT: Yes, if vou can Let me see 
iy le 
(Pause. ) 
THE COURT: I have already seen that. 
I take it the first represents the invoices of the 
three cefendants. Tie other is "r. Schwebel's 


testinony for the neriod from 1962 to 1965, 

MR. BURGESS: I thin): it's a representa- 
tive invoice from those vears, and T fon't knot what 
to '6% refers to. 

THE COURTS That's riaqant. 
ery well, we will get the jury back in and 
see what tes* mony they want. If thev want his entire 
testimonv, i cuess it can be done, but I think thev 
mav lave some particular matter in mind. 

Why don't we get them back. 

(Jurv present.) 


Tur COUNT: I an sorrv. T didn't 
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realize there was a note. I take it the first is that 
you want to have representative invoices of the three 
defendants, is that correct, for the neriod 1962 ta 
1966, and then the other is Mr. Schvebel's testimonv. 

Is there any particular nortion or subject 
matter that you are interested in, or do vou want the 
entire testimony read? I think it is imnortant when 
you are reallv interested in a narticular part of the 
testimony if vou could specify that. Otherwise, all 
of the testimony will be read. 

Is there any particular testimonv? 

THE FOREMAN : Tnere was one narticular part 
in the testimony that necessitated the need for it, and 


that was Mr. Schwebel's background, when he sold his 


aS 


company, I believe that was testified. 
JUROR NO. 2: There is some dispute among 


us as to lir.Schwebel's transformation when ‘ie started 


business, how he went into formino the Clark-Schvebel 
, 


business, We were not sure about that part. 
THF COURT: Just about his hackqround 
then? 
JUROR NO. 2: Yes, 
THE COURT: Very well, I am sure counsel 


can agree among themselves what that nortion of testinonv 
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will he 


You can resume ‘your 


have found that testimonv it 


T } ry 49) ~ 
In the future, 


testimony does it necessari 


wal a 


be specific? 


Jecause we had a ] 


THE COURT: 


not necessarv. 


however, 


and 
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that which should be read, and couns: 

worl that out among themselves, but Tf ad suqgest 
you ask that all of a witnes estimonyv he read, 

that when vou are satisfied > vou have heard enouqh 

vou indicate, and then let counsel tale off from there. 

JUROR NO. 23 Let me understand. You 

if we request somebodv's testimony, it is read 
us, we don't have access to that in oyr jury room? 
that the wav the procedure is? 

THE COURT: You have the testimonv read 
to vou here. You don't take 1 testimony in with 
vou. 

JUROR NO. 2 Je weren't avarz of that. 

THE FOREMAN b didnt know that. 

TOPKIS: : your Honor rlease, 
Schwebel's background is set forth, in setting up 
Clark-Schwebel is set forth, in the first fow vaaes of 
his direct testimony. Ve will have no objection to 
those pages heinga read to the jury at this time so thev 
don't have to shuttle back and forth. 

THE COURT: ALL sieht. 

MR, TOPKIS: Does vour Honor want 
Neutsch to read it, or I will, or fir. Rurgers? 


care. 
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have the roarorter 


(By stinulation of counsel the following exhi- 
rere handed to thi 


Plaintiffs’ Exh) 


The testimony 


from paae $82, line 8, to page 633, 


ywhich point the jurv indicated 


desired portion of th testimonr.) 


(Court s Exhibit 2 marked.) 


onen court; jury rresent.) 

IE COURTs Ladies and gentlemen, it's bcen 
a very lone day for 3 and the hour is now G, and I 
think it is time for vou to have sone surcease and to 
be pernitted to go hone. 

Accordincgly, I am qoing to excuse you now, 
with the understanding that vou retrnr tomorrow morn 
ing. You are not beina Cischarged, and T want 
vou to understand that sk vou to return tomorrow 
mornina to continue vour deliberations that that is an 


order of *he court, and putting it in a more refined 


persnective an order of the court is such that if you 
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don't comply with that order vou aro inviting serious 
Sanctions. 

I understand that one of vour members failed 
to show un todav, “hat sort of thing just isn't 
dene, and I don't expect that it will be done here, but 
I just want vou t» Itnov by wav of precaution that 
I will no’; countenance your failure t return tomorrow 
mornind. 

Now, I haven't set a time because I want 
to chat with you about it, and £ woul like vou to be 
brought back at a time that is convenient, and I am 
pared to hear vour suggestion, 

Would you like to come hare -t 10 o'cloc!: 
or 9:30 or what? 


TUROR NO. 3: Lr nrefor- i060. 


THE FOREMAN 


Ten o'clock. 

THE COUNT s Do vou all live in the 
vicinity? 

TEE VOREMAN s rl €o. 


Troe, SUs ee 


You will all be here tonorrow 


morning at 19 o'clock, will vou? 
THE FOREMAN: . Yes. 


THE COURT: I vill be availaule all dav, 


“and to use a collotuial exnr scion, T am pinch hitting 


pre= 
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for Judqe Tenney. I am not substi Méne tor him 
because nobody can do that, nor am T replacing him, 
because nobodv can do that, but T am ninch hittina for 
him, so I shall see you tomorrow and exnect you to 
continue your deliberations, and I sincerely hope that 
you will be able to arrive at a verdict hy tomorrow 
evenina, at least. 

Anvthina further, gentlemen? 

HR. BURGESS: No, vorr lIfonor. 

MR. TOPKIS: No. 

TIE COURT: ‘You are ex And one 
more admonition 7 don't think: that is necessarv, ut 
again by way of precaution, vou are not discuss this 
case with anyone, and anyone means precisely that, 
neither vour relatives, your wife, vour husband, yvour 
friend, or anybody, including yourself, until vou 
return to continue vour deliberations tomorrow when vou 
return to continue discussions amonq vourselves. 


Cood evening. 


(Adjourned to Novenber 13, 1974, at 10:00 
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CARLYLE MICHELMAN, Trustee of Textura, 
Ltd., in Bankruptcy Proceedings, etal. 


vs. 66 Civ. 4230 


CLARK-SCHWEBEL FIBER GLASS 
CORPORATION, et al. 


New York, November 13, 1974 
10° am. 


(Jury deliberations resumed at 

10:00 a.m., and the following action was taken pursuant 
to notes received from the jury:) 

Note requesting representative invoices of 
three defendants period 1962-1966. 

By consent of the parries, Plaintiff's Exhibits 
807, 814 and Cefendant's Exhibit AS was sent into the 
jury room, 

Note requesting reading of J. Schwebel's 
testimony. 

Testimony read as requested. 

Note requesting information regarding formation 
and officers of Soft Flex. 

By consent of the parties, the formation date 
was 1-11-67, and the officers were Erskine, Cahn and 
Gumbiner. 


Note asking who did Cahn work for’ prior to 
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forming Softflex? 

By consent of the parties, the jury was informed 
he worked for Owens-Corning. 

Note from jury asking: Can two officers of 
same firm make a conspiracy? 

By consent of the parties, the answer sent back 
to the jury was "No." 

By consent of the parties, in response to a 
jury request, the following exhibits were sent into the 
jury room: A, B, CG. OB, B, Fe Re Te Se Be Y, Z, AK, AL and 
AJ ot Retenbents 131. 146, 500, 824, 831, 843, 860, 870, 
and 871 of Plaintiffs. 

At the request of the jury, the cross, redirect 
and recross examination of the Witness Nordheim was 
read, after which the jury sent in the following note: 

“Can we have again the testimony of Mr. Nordheim 
prior to him sayirg and including statement ‘What would you 
do if you were in trouble.' 

"Direct testimony of Mr. Burgess." 

The direct examination of witness Nordheim was 
then read to the jury. 

(Time noced: 5:30 p.m. Jury present in open 
court; Chief Judge Edelstein presiding.) 


THE COURT: I am sure you are tried now and would 
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like to go home, so we will giveyou leave to do that. 

We hope you enjoy your dinner, and I look forward to 
seeing you again tomorrow. - If ten o'clock is a convenient 
time, we will fix that. 

JUROR NO. 2: Sir -- I'm serry, I thought you 
were finished. 

THE COURT: That's all right. I am accustomed to 
being interrupted. 

JUROR NO. 2: If I say something out of order 
stop me quickly, okay? I think we are very -- 

Before you do that, let me hear what you have to 
say privately. 

(Jurors 1 and 2 approached the bench, and the 
following proceedings were had:) 

THE COURT: If you are going to tell me about the 
possibility of a verdict, don't tell me anything about 
the verdict, don't tell me how you are divided, if you are 
divided. So you understand? 

JUROR NO. 2: I am well aware cf that. 

There is one issue that is separating us that if 
we resolve this one issue we can start re. lly rolling, 
and that one issue we have been talking about all the time, 
we are not positive in our mind what a conspiracy is. We 


want it spelled out for us. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


. 


THE COURY: All right. 

JUROR NO. 1: But also I might like to have it 
tomorrow morning. Do you want to do it now? 

THE COURT: Wait. Just relax for a moment. 

If I understand you, you want a definition of 
a conspiracy and what constitutes a conspiracy; is that 
right? Isn't that what you are asking me? 

JUROR NO. 2: I will say yes now. 

THE COURT: In other words, nobody can tell you 
to find yes or no. I can give you a definition of it. 
Now, is that what you are asking me now? 

JUROR NO. 2: Sir, «f I can ask a question -- 


COURT: All right, would you tomorrow morning 


write it out, write i out, put it in a sealed envelope, 


and send it to me. 

JUROR NO. 2: Okay. 

THE COURT: Then we will have no problems 
whatsoever. 

JUROR NO. 2: Okay. That's great. 

(In open court:) 

THE COURT: The transcript is available to you; 
the side bar conference was not to keep any info. mation 
from you but to take the precaution of perhaps keeping a 


statement away from the jury which they should not be 
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not the Court, and, therefore, the Court may not answer 
your question, "Is this a conspiracy either with a yes or 
no ans But the Court can say that th‘s evidence does 
not necessarily lead to the inference that it is a con- 
spiracy or that it is not a conspiracy. I emphasize, 
however, that this is evidence you may consider in con- 


junction with all the other evidence and all the instruc- 


tions. 
MR. BREINDEL: Plaintiffs have no objection to 
that. 
MR. TOPKIS: Nor do the defendants. 
THE COURT: Now, on the ‘ue2stion: 
“Please explain to us what is circumstantial 
evidence?" 


I am going to use my own instructions on circum- 
stantial evidence, not because I think it is ciearer or 

more meaningful than Judge Tenney's, but the only reason 
for the change is that I am more « omfortarle in its use 
and so, like something that you dealt with yourself, you 
prefer to use that. 

If you would like me to give you my instructions 
on cizcumstantial evidence, I will be glad to do that. 
I nae, 6 ghort form occasionally, and at other times a 


somewhe* longer forn: 
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In defining circumstantial evidence, I should 
advise you that all evidence may be of two types, direct 
and circumstantial. Evidence is direct when the facts 
are shown by an exhibit which has been admitted in evidence 
or when it is sworn to by the testimony of a witness who 
has actual knowledge of the facts, which he derived by the 
use of one of his five senses; it is something ne saw, 
something he heard said, or it is something that he did. 

Circumstantial evidence simply means the drawing 
of a logicss conclusion or inference from other facts that 
have been seen or heard. 

You are all familiar with this process of draw- 
ing logical conclusions from other facts. The process 
is no different here ~~ conclusions that your common sense 
tells you must be so. No greater degree of certainty is 
required when evidence is circumstantial than when it 1s 
direct, for in either case you must be convinced by 4 
preponderance of the evidence before you can find any 
defendant liable here. 

MR. BREINDEL: That is fine. 

MR. TOPKIS: Yes. 

Your Honor, we have already delivered the 


invoices to the jury. 


THE COURT: What about the Nordheim direct 
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examination? 

MR. BREINDEL: We have worked it out with the 
reporter. In the past we have read it without the 
Court being present. So I don't think we have to detain 
you with that. 

THE COURT: I am going to see if I can keep them 
in here for lunch. It is an awful waste of time to send 
them out. 

‘e-roceedings continued in the courtroom with 

the jury in the box.) 

THE COURT: Good morning, ladies and aentlemen. 
This is the first chance I have had to see vou and say 
hello to you. 


I have your questions, and I am sorry that I 


could not come down immediately. Unfortunacely, as you 


are well aware, this is a busy court, and sometimes a 
judge has more than one task to do; he just can't drop 
everything momentarily and go about something else. 
sure you understand and I trust you will forgive me for 
this delay. 

I would like to read your questions so that they 
are permanently inscribed in ihe record, and also to be 
sure that I have read the questions as you have stated 


then. 
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Your first question is as follows: 
"Company X is telephoned by company Y ond 
tells company X he (company Y) is holding up credit 


on customer A company. Y also tells company X that 


company 2 is holding up credit on customer A. 


And actions followed that two out of the three 


companies at the same time period, modified their 
credit arrangement. 

“Is this’ a conspiracy?" 

Is that correct? Is that the question you 
asked? 

THE FOREMAN: Yes. 

THE COURT: Then your next question: 

"9. Please explain to us what is circumstantial 
evidence?" 

That is your question? 

THE FOREMAN: Yes. 

THE CCURT: "3. Are there any invoices 
introduced into evidence? If so, we would like 
them. (Defendants to plaintiff.)" 


It is my understanding that they have been 


furnished to you? Is that correct? 


THE FOREMAN: Yes. 


New, the last is a reauest: 


7 1259 
1 || or 2499 
| 
2 || "Last five minutes of Nordheim's direct 
1] ’ 
3 ! examination." 
| 
4 I am going to attempt to deal with yvour ques- | 
| 
5 | tions. But first I would like to make a brief state- | . 
6 ment to you. As you have probably discovered during 
q | your deliberations, not all questions can be answered with 
8 || a yes or no answer and, indeed, many things in life can't 
. be answered with a yes or no answer. And so I am going | 
10 | to attempt to give you some insights and some quidance 
1 | in connection with the questions you have asked. . 
| 
12 | Regarding your first question, I would like to 
| } 
13 } say to you that this is evidence which you may consider on 
| 
4 } the issue of conspiracy, keeping firmly in mind, however, i 
15 | the definition of conspiracy which has been given to you 
16 t by the Court and the elements that must be found therein, 
7 1 together with all the instructions charged you. 
18 What that means is you just can't take a piece | x 
z 
. 19 | of instruction, or a whole instructicn and disregard all | 
20 | the other instructions. Nor, for that matter, should | a 
21 you take a piece of evidence and not consider all the | 
22 evidence. You have asked me, "Is this a conspiracy?" | 
23 | That is ‘a question for you to determine. You will | | 
2A recall that you were told that you are the finders of the | 


facts, that that is your exclusive province and domain, 
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to find the facts. That is the question you must 

answer. We, the Court, have tried to give you the guide- 
lines, the criteria, the rules, the definitions which you 
can employ in reaching a decision. It may not answer 
your question, "Is this a conspiracy?" either with a yes 

or a no answer, but I must point out to you that this 
evidence does not necessarily lead to the conclusion that 
this is a conspiracy, nor does it necessarily lead to the 
conclusion that it is not a conspiracy. 

At this point = must emphasize that you may 
consider the evidence that you have set forth in your state- 
ment, but you must consider that evidence, if you do, in 
@mnjunction with all the other evidence and the instructions 
that have been given to you. 

Is that clear? 

Now, you want to know what circumstantial 
evidence is, and, really, t'’ «re is no mystery about that. 
As a matter of fact, in your own daily lives you very 
often deal with decisions in making up your minds by cir- 

’ cumstantial evidence. ‘ 

In defining circumstantial evidence, I point 
out to you that there are two types of evidence, direct 
and circumstantial. Evidence is direct when the facts 


are shown by an exhibit which has been admitted in evi- 
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dence, and, as an example, the invoices that you have 


asked for, which have been given to you. Or when it is 
sworn to by the testimony of a witness on the stand who 
has actual knowledge of the facts which he derived by use 
of his five senses. It is something he saw; it is some- 
thing he heard said; or it is something that he did. 

Circumstantial evidence simply means the drawing 
of a logical conclusion or inference from other facts that 
have been seen or heard. 

You are all familiar with the Samp of drawing 
a logical conclusion from other facts. The process is 
no different here, conclusions that your common sense tells 
you must be so because, like a long view telescope, where 
the picture comes out in parts, but it is all inter- 
related, it moves smoothly. And you must remember, 
too, that no greater degree of certainty is required when 
evidence is circumstantial, than when it is direct, for 
in either case, direct or circumstantial, you must be con- 
vinced by a preponderance of the evidence before you can 
find any defendant liable. 

Now, that is all there is to circumstantial 
evidence. Maybe you never thought about it. But now 
that you have been given some definition of circumstan‘®. 1 


evidence - can you remember how often in your daily life 
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again and again and again you deal with circumstantial 
evidence? Because all vour decisions are not based on 
whet you saw, what yuu smelled, what you heard. So you 
do know what circumstantial evidence is. 
Your third question has already been dealt with. 
tow, that leaves your request for the last five 
minutes of Nordheiim's direct examination. I don't quite 
know what ycu mean by five minutes. I am eager to con~- 
form and co:iply with your request. I found it a little 
e@ifficult using my own watch to determine ~~ 


JUROR NO. 2: We may only want to hear the last 


THE COURT: The reporter has been instructed to 
start to read you Nordheim's direct examination, and as 
soon as we have reached the point where you feel that your 
reqves*. has been satisfied, raise your hand. And I will 
understand that that means you now have the information you 
want. 

(The reporter read from the direct examination 
of the witness Nordheim.) 


THE COURT: I hope this helps vou : yOUur 


deliberations and makes it possible for you to deal with 


the questions that you have on hand. 


Do you want to go out for lunch now OF do you 
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when I recall that you said to me you would like the 
request to be acted upon tomorrow. 

JUROR NO. 1: Yes. 

THE COURT: I have also been informed that 
you are somewhat tired and weary tonight, and you would 
like to be sent home. That is underatandable, and I will 
bid you good evening, and 1 hope you have a good night's 
rest, and that you come in tomorrow refreshed and 
invigorated and begin to resume your deliberations, ané 
perhaps I may have something more to sav ‘pout that 


tomorrow. 


Now, this is the second day, and although I must | 


tell you I am pleased 6 get to know you better, but 
tomorrow I really want you to dig in here, and, as 1 say, 
I will have more to say about that tomorrow. I don't want 
to take up any more time tonight. 

You are excused, 

(Jury excused at 6:10 p.m.) 

THE COURT: Their note will ba marked for 
identification. It reads as follows: "Please read the 
Judge's charge to the jury on the conspiracy law excluding 
instructions on damages." 

(Court Exhibit No. 9 was marked.) 

THE COURT: Good evening, gentlemen. 


(Adjournec. to November 15, 1974, at 10 a.m.) 
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CARLYLE MICHELMAN, Trustee of Textura, 
Ltd., in Bankruptcy Proceedings, et al. 


VS. 


CLARK -SCHWEBEL FIBER GLASS 
RPORATION, et al. 


New York, November 15, 1974; 
10.06 o'clock a. Mm. 


(Hon. David N. Edelstein, presiding.) 


(The jury continued its deliberations at 
10.00 o'clock a.m.) 

(At 1.25 p.m. the following took place in the 

robing room.) 

MR. TOPKIS: Your Honor, we asked for an oppor- 
tunity to see you, because after thinking about it over- 
night, it is the joint view of counsel for the three 
defendants that we would respectfully move that the Court 
at this point declare a mistrial. 

The reasons for it are that the jury has three 
times now evidenced its puzzlement over the meaning of the 
conspiracy charge in this case. I am not sure your Honor 


is familiar with all three occasions, because the first of 


them occurred outside of the presence of your Honor. The 
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jury sent in a note while Judge Tenney was gone and your 
Honor wasn't here inquiring can two officers of one cor- 
poration conspire. 

By agreement of c’ insel for both sides that note 


was endorsed "No" and retur.u.cd to them. 


But that question, it seems to me, evidenced 


rather extraordinary failure on the part of the jury to 
understand what conspiracy is. Then they sent in this 
note your Honor saw yesterday, "What is a conspiracy?" 

Your Honor, of course, instructed them on that 
issue. But the note itself, it seems to us, evidences 
a lack of comprehension, basic comprehension. 

And, finally, last night effective this morning 
the jury has requested a repetition of the conspiracy 
charge, and we h I might mention also, yesterday the 
fact that the jury evidenced its puzzlement as to the 
meaning of circumstantial evidence. 

Now, we have in this charge here two, I think, 
quite grievious errors, one of which Judge Tenney was 
candid enough to acknowledge after having delivered the 
charge, and I refer to the fact that he semed to rule or 
charge that the jury could find a conspiracy participated 
in by one defendant with some outsider, althougn there 


was no proof as to any outsider participating in any 
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THE COURT: I understand your probl_m and I 
understand your argument. Yet I think it must be 
conceded based on your extensive experience -~ I know your 
experience ~~ I'm not sure I know the experience of your 
colleagues on both sides -- that your making an assumption, 
the assumption being that this jury is puzzled and confused 
because they have come back on at least three occasions 
for ansvers to questions which you deem to mean suggest 
that they do not have a basic concept of conspiracy. 

Now, you may be true in your assumption, but 
there is one thing 1 acking in this scenario, that at no 


time has this jury, even last night, when they suggested 


they were tired -- say to the Court, "We have debated these 


points; we are absolutely, irretrivably at odds; we 
cannot reconcile our aifferences; Wwe ask that you release 
us because we cannot arrive at a verdict." , 

Now, isn't that curious? you're not going 
to suggest, I hope, that the jury is so lacking in 
fundamental jnteliiyence that they are unabl: to say 
after three days, "We cannot reach an agreement." 
Or "We are so confused that it is impossible for us to 
resolve the issue." 

Now, as to the other point that you make, 1 


certainly can't deal with that or address inyself to hy AP 
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because what you are now asking me to do is to act as an 


Appellate Court to review Judge Tenney's instructions or 


Judge Tenney's rulings, because you say they are in error. 
g Y , 


Maybe they are. I don't know. But then there is 


another question. 


Let's assume that he dia sommit error and let's 


assume that you do go up on appeal. The fact that error 


| 
| 


is committed does not necessarily mean that it is reversible 


error. tT don't know. I know what your problem is. 


I am in a quandary, too, because I'm trying to acquite 


enough knowledge about the factual situation. We do know 
however, that this case has lasted approximately three 
weeks: we do know that the issues are quite complex; we 


do know that there are numerous documents involved. This 


presents a maze to any jury. I am not even sure that if 


we all sat down, the six of us, and began to deliberate, 


A SEE 


that we would not have to wrestle with some of the problems 


that have arisen here. 

All I am saying is, I just don't think it is 
timely for me to take a three and a hal f-week case now and 
just dump it. 

MR. TOPKIS: - Needless to say, I made the 
request with a keen awareness of your Honor's thoughts. 


THE COURT: I am speaking to you as man to man. 
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I don't think I have yet the necessary foundation to make 
a record to support my discharging this jury. 


There is another factor that perhaps you don't 


appreciate as much as I do, because it is not a problem 
for you. This jury 6 brought into the jury box here; 
they are told they have a public duty, and they do. They 
may sav, "What is going on here? We have not indicated 
any disagreement; we have asked some questions; he has 


been impatient and irascible; he sends us home; he has 


dumped this case. There is a question of public 


relations. I would have to say something. I am dis- 


charg. them? Why? "Because it appears from the 


questions that you have asked that you don't understand 
what this is about." 


Do you want me to say that to them? 


MR. TOPKIS: With regret, I would so suggest. 

MR. BURGESS: Your Honor, would you like me to 

respond to the points that Mr. Topkis made? 

THE COURT: Yes. 

MR. BURGESS: The motion has taken me completely 
by surprise. I did not expect it. No indication was 
aiven of it to me this morning. 

THE COURT: The reason I went on, I thought you 


had agreed to this. 
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MR. TOPKIS: No, I am sorry. I was speaking 
only for defense counsel. 

THE COURT: You said "my colleagues". I con- 
sider everybody a colleague, including those on the other 
side of the aisle. 

Is this your motion? 

MR. BURGESS: Hardly. We were given no 
notice they were moving for a mistrial. This is the 
first notice. 

First of all, there have been, I guess, three 
requests for a repeat of certain instructions. 

THE COURT: (To the clerk) Would you tell the 
jury not to be impatient, that, unfortunately, being the 
Chief Judge involves problems occasionally, and to bear 
with me. 

MR. BURGESS: I would suggest the first request 
for a clarification may have been suggested by some 
testimony that I elicited during the trial. 

The second seemed to me to indicate, contrary to 
what Mr. Topkis suggests, rather a great understanding of 
the conspiracy problem, than a lesser understanding of it, 
and shows that the ry is quite astute in getting to the 
issues of this case. 


I suggest Mr. Topkis' discomfort is based on that 
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conspiracy. I don't know it as well as you do, but I 
know what it is about. What I am trying to get at that 


I think is important, can I get enough cooperation from 


all of you to draft an instruction that may aqive thei some 
stronger light on the road they are to travel? Can we 
do that? 

MR. BREINDEL: We will try. 

THE COURT: Off the record. 

(Discussion off the record. 

THE COURT: The request is: 

“Please read the Judge's charge to the jury 

on the conspiracy law, excluding instructions on 
damages." 

I propese to do precisely that. I am not 
going into the facts. I will not attempt to marshal the 
facts in connection with the conspiracy. I am going 
to give them a general charge, one taken out of the pattern 


of instructions for antitrust conspiracy cases, with very 


few editorial modifications. 

MR. HARDISON: May we have a chance to see that 
in advance? 

THE COURT: TI will read it to you: 

A conspiracy is a combination of two or more 


persons, by concerted action to accomplish some unlawful 
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spiracy; nor that all means or methods which were agreed 
upon were actually used or put into operation; nor that 
all persons alleged to have been members of the claimed 
conspiracy were such. What a preponderance of the 
evidence in the case must show is that the alleged con- 
spiracy was formed; and that one or more of the means or 
methods described in he complaint was agreed upon to be 
used in an effort to effect or accomplish some 2bject or 
purpose of the conspiracy alleged in the plai tiff's 
complaint, and that two or more persons, including one or 
more of the defendants, were knowingly members of the con- 
spiracy alleged in the complaint. 

Knowledge that an illegal conspiracy is in 
existence and that others must be involved is sufficient, 
and it is not necessary to find that each mem + has knowl- 
edge of the full scope of the conspiracy. 

MR. HARDISON: Your Honor, plaintiffs are rely- 
iny on parallel conduct, and I don't believe that that 
is covered. 

THE COURT: It may be. It is a general 
definition of conspiracy. That is all the jury has asked 
me to give, and that is all I propose to give. 

M2. BREINDEL: Plaintiffs have no objection to 


your Honor's charge. 
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2 t MR. TOPKIS: Just to make our record very plain, 

3 ! we adhere to the positions we have previously expressed, 

4 | and to the degree that this proposed charge that your 

5 || Honor will give does not remedy those problems we take 

6 || exception to it. 

7 THE COURT: I have another option. I can read 

8 | them Judge Tenney's charge «. conspiracy. I have had 

9 | all the portions of his charge on conspiracy clipped and 
10 | pasted together. 

Hn || MR. HARDISON: Would you consider looking at 


instructions the defendants proposed? 


the conspiracy 


3 || THE COURT: No, I consider the pattern 


instructions contained in the Pattern Instruction book 


adequate. 


Plaintiffs are amenable to your 


MR. BREINDEL: 


charge or to Judge Tenney's charge. 


MR. HARDISON: Your Hionor, may I except to your 


“0 i THE CUURT: Even if you don't put it on the 
| 


rece:d, I will consider everything that I say or do is 


9 
ee excapted to. That solves your problem. 


MR. HARDISON: Yes. 


A || (At 1.45 p.m. proceedings continued in the 


with the jury in the box.) 


courtroom 
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THE COURT: Good morning, ladies and gentlemen. 


I apologize for the delay. But as you probably are 
aware, there are many details in the course and conduct of 
a trial that do not concern the jury, that require dis- 
cussion, md this morning the lawyers in this case and I 
had to deal with certain stters that are not before you, 
and so we had to keep you waiting. 

I read your note for the record: 

"Please read the Judge's charge to the jury 

on the conspiracy law, excluding instructions on 
damages.' 

It is signed "Philip Navarrete." 

I read this to mean that you would like a 
definition on conspiracy? Is that correct? 

FOREMAN: That is correct. 

THE COURT: I have tried to prepare one that is 
not too lengthy, and I hope that this will give you some 
help. 

As you recall, Judge Tenney in his charge on 
conspiracy went on at fairly great length. I am sure you 
remember most of those instructions. What I am going 
to attempt to de now is to give you a more or less 


general view of the meaning of conspiracy, and I hope that 


helps you. So please listen to me carefully. 
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A conspiracy is a combination of two or more 
persons, by concerted action to accomplish some unlawful 
purpose, or to accomplish some lawful purpose by unlawful 
means. So, a conspiracy is a kind of partnership, in 
which each member becomes the agent of every other member. 
The essence of a conspiracy is a combination or agreement 
to violate or to disregard the law. 

Mere similarity of conduct among various 

‘rsons, and the fact that they may have associated with 
each other, and may have assembled together anc discussed 
common aims and interests, does not necessarily establish 
proof of the existence of a conspiracy. 

However, the evidence in the case need not show 
that the members entered into any express or formal 
agreement, or that they directly, by words spoken or in 
writing, stated between themselves what their object or 


purpose was to be, or the details thereof, or the means 


by which the object or prupose was to be accomplished. 
Wheat a preponderance of the the evidence in the case must 


show, in order to establish proof that a conspiracy existed 


| 


is that the members in some wiy or mannew, OF through some 
contrivance, positively or tacitly -- "tacitly," meaning 
unspoken -- came to a mutual understanding to try to 


accomplish a common and unlawful plan. 
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The evidence in the case need not show that all 
the means or methods set forth in the plaintiff's complaint 
were agreed upon to carry out the alleged conspiracy; nor 
that all means or methods which were agreed upon were 
actually used to put into operation; nor that all persons 
alleged to have been members of the claimed conspiracy were 
such. What a preponderance of the evidence in the case 
must show is that the alleged conspiracy was formed; and 
that one or more of the means or methods described in the 
complaint was agreed upon to be used in an effort to 
effect or accomplish some object or purpose of the con- 
spiracy alleged in the plaintiff's complaint, and that two 
or more persons, including one or more of the defendants, 
were knowingly members of the conspiracy alleged in the 
complaint. 

Knowledge that an illegal conspiracy is in 
existence and that others must be involved is sufficient, 
and it is not necessary to tind that each member has knowl- 
edge of the full scope of the conspiracy. 

I don't think I can state the general definition 
of conspiracy any simpler than that. 

Are you now ready to retire to deliberate 
further? You have been at it for almost three days, and 


I assume that you have sufficient comprehension to have 
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qrasped all the facts that have been introduced in 


ts, the charge given to you by 


evidence, all the documen 


Judae Tenney, the few instructions that I have given you. 


I suggest that you return and really bear down now. 


Will vou do that? 
THE FOREMAN: Yes. 


(The jury retired at ee to continue its 


deliberations.) 
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* CARLYLE MICHELMAN, Trustee of Textura, 

Ltd., in Bankruptcy Proceedings, et al. 
q || 

vs 66 Civ. 4230 

4 

CLARK-SCHWEBEL FIBER GLASS 
0 CORPORATION, et al. 
et 1 A! ee ee 
7 


New York, November 18, 1974; 
10.00 eo" eiock a. mM. 


9 ; he P Be 
(lion. David N. Edelstein, presiding.) 


1 (The jury continued its deliberations at 


6 
a" 
= 
e 


— 


9 ‘ 
12 10.00 o'clock a.m.) 
13 (The following took place at 11.29 a.m. 
14 ee eae mn 
in the robing rocm.) 
15 THE COURT: You are aware of the contents of 
| 
16 the last note the jury sent out, are you not? 
Ww | MR. TOPKIS: Yes. 
| 
18 | THE COURT: T understand the exhibits have been 
19 | given to them pursuant to your agreement. y 
20 || We certainly know that they are not entitled to 
21 | the last half hour of Mr. Burgess' summation, or anyone 
| 
| 
s > |i 
2 ae else's, for that matter. 
| | 
B) 7 : ' 
23 || Now we come to the second question: | 
| 
"4 «| “es 
aA || All charges to the jury from the Judge 
: | 
25 | , #} } oat reat " 
“ | having to do with the question of damages. 
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given to them, rather than it being read. 

THE COURT: I will tell them then what I propose 
to @o, and if they object I will read it. I think that 
is the sound view. 

(Proceedings continued in the courtroom with 

the jury in the box.) 

THE COURT: How are you this morning, ladies 
and gentlemen? 

THE FOREMAN: Very good. 

THE COURT: Your note reads as follows; 

"). Approximately last half hour of Mr. 

Burgess' summation." 

I regret that I cannot comply with tnat request. 
It is not customary OF traditional, or, for that matter, 
desirable. As a matter of fact, this is the first time 
in 25 years I have had that sort of a request. 

As was probably explained to you, summation is 
argument; it is not evidence. Lawyers in their sum- 
mation give you their arguments; they are not testifying; 
they are not under oath; they weren't there; they didn't 
see the events; it is merely their attempt to put the 
case in some perspective for you. 

"N11 charges to the jury from the Judqe having 


to do with damages." 
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(Instructions given to the jury mar led 
Court's: Exhibst°12).) 

(Jury retired to the jury room at 11.35 a.m. 
to continue its deliberations.) 

(The jury was taken to lunch at 12 noon and 
returned at 1.15 p.m. to continue its deliberations.) 


jury took its place in the 


to your 


plaintiffs out 


business. 
ve) -here conspiracy between two or mare 


persons or corporations to drive Textura out of 


uSiness by any or all of the following means: 
“= by withdrawing, restricting or redicing 
credit terms previously extended to Tex tura 


- by lowering the « ity of the merchandise 
that any defendant or defendants had previously 


sold to Textura. 


by ceasing to deliver any fabric 
refusing to weave any fabric 
refusing to sell any fabric 
- by modifying any arrangement under which 
the goods woven for Textura were held and not 
invoiced until called for delivery 


by coercing ¢ forcing Tex 5 Oo enter 
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into a settlement agreement in connection with 
disputes it had with *iark-Schwebel, or 
- by modifying policy regarding the adjustment 
of quality claims." 
Your answer is "Yes." 


wr 3M If your answer to question 1 is Yes, which 


sf the defendants was involved in the conspiracy? 


Answer yes or no for each defendant. 


urlingqton?" 


ee 
r@3S. 


Your answer is, 
"Clark-Schwebel?" 

Your answer is, 

nid Stevens?" 

Your answer is, 

"3. Was the conspiracy a proximate cause 
Textura going out of business?" 

Your answer is, 

an If your answer to question 
your answer to question 3 is Yes, what Jamages, if 
iny, did Textura sustain as a result of the con- 
spiracy? Give a dollar amount or ‘none. *"" 
Your answer is $531,617. 

If 


your answer to question 


Powrie sustain any 
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the conspiracy which he could not have avoided by 
using reasonable efforts?" 
Your answer is, "No." 


c 


"6, If your answer to question 5 is Yes, what 


unavoidable damages, if any, did Powrie sustain? 
Give a dollar amount or ‘'none'." 

Your answer is none. 

sat | Conspiring to fix prices on industrial 
fiberglass fabrics. 


eB It has been stipulated that between 1956 


and late 1962 the defendants fixed prices on first- 
qrade ('firsts') industrial fiber glass fabrics. 
On June 27, 1960, Glass Fabrics purct..sed $448.06 
worth of industrial fabric ‘firsts' from J. P. 
Stevens, and on July 15, 1965 and August 25, 2963. 
Textura purchased a total of $1,543.27 worth of 
industrial fabric 'firsts' from Burlington. 
“Nad the prices of these particular industrial 
fabrics been tixed? Answer yes or no for each of 
the following: 
“(a) Industrial fabric purchased by Glass | 
Fabrics from J. P. Stevens on June 27, 1960." 
And your answer is, "Yee." 


* tb) Industrial fabric purchased by Textura 
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from Burlington on July 15, 1965 and August 


c " 
JOD. 


Your answer is, "Yes." 

If your answer to either (a) or (b) of 
auestion 1 of this Part is Yes, what damages were 
sustained as a result of the price-fixing on the 
particular fabric purchased? Give a dollar amount 
or 'none' for each of the following: 

Damaces sustained by Glass Fabrics on 
purchase of industrial fabric from J. P. Stevens on 
June 27, 1960.” 

Your answer is, 
"(pb) Damages sustained by Textura on purchase 
of industrial fabric from Burlington on July 15, 
1965 and August 25, 1965." 
Your answer is, $77.16. 
Counterclaims. 


las any plaintiff or Grafstrom intention- 


illy made a false representation of any material fact 


to anv defendant which was relied upon by that 
defendant?" 
Your answer is, "No." 


(The jury was polled by the clerk.) 


THE COURT: The Court wishes to discharge you 
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with its thanks. Your services are no longer required. 

I would like to express my deep appreciation to each and 
all of vou. I think you have been diligent, conscientious, 
and made everv effort to bring about a ju t verdict. 

I hope that you have derived some satisfaccion and gratifi- 
cation in this public service. Many don't. They think 
it is onerous and inconvenient, and a demand upon their 
time which they do not wish to make. I hope that you 
have not found that so, that you would wish to serve aqa.in 
in the future. 

Thank you very much. 

(Jury discharged.) 

THE COURT: Is there any further business? 

MR. TOPKIS: Your Honor, we had previously moved 
before Judae Tenney for a directed verdict, as well as 
other motions, and Judge Tenney had reserved decision on 
those motions. The defendants would like to renew 
those motions and the motions for a judgment NOV and for 

trial. 
know we have 10 days, but considesing the 
lenath of the record and the number of exhibits, I am sure 
you will give us an extension of that time. 
As to the matter of these motions, is that a 


matter which your Honor wou . wish us to present to Judge 
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Tenney or te /ourself? 
THE COURT: I would prefer that you present 
this matter to Judge Tenney, and I would also indicate that 
if for any reason Jud e Tenney is not in position to deal 


with these motions, tr n I would undertake to do that. 


But in the present instance I suqgest you make your motions 


to Judge Tenney. 
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